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A mMIsuNDERSTANDING Of a portion of the leading article 
in our last mber, has, we are informed, subjected the 
Reporter to some criticism, which is certainly unjust. We 
refer to the objection to the third question usually addressed 
to persons summoned as jurors in capital cases; for, upon 
that point, our remarks are said to be opposed by a positive 
provision of the statute.’ If any candid reader will refer 
to the article, he will notice that the objection was limited 
to the right of the Court to propound the question, and not 
to the exclusion of jurors whose peculiar sentiments would 
preclude them “from finding any defendant guilty of an 
offence punishable with death ;’’— for, most clearly, ac- 
cording to the statute, no such person ‘shall be com- 
pelled or allowed to serve as a juror” in a capital case. 
Independently of any statute, such might be the law,? 
though, in that case, “tenderness to the juror” would, 
probably, constitute the ground of excuse. But, as the 
point has come to be mooted, it is proper to recur to the 
statute, which is very narrow. Perhaps, indeed, it limits 





' Rev. St. ch. 137, $6. 
2 U. States v. Wilson, 1 Bald. 73; People v. Damon, 13 Wend. 351 ; Williams 
rv. State, 3 Ky. 453. See also Triai of William Freeman, (in N. Y.) p. 151 
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the Common Law. Those only are exempted, or excluded, 
from the jury, whose opinions are such as to “ preclude” 
them from finding any defendant guilty, &c. &c. Not those 
who are sensitive, — not those who dread the responsibility 
of such a position, — not those who are opposed to the legis- 
lative policy of capital punishment, — but those only whose 
opinions would preclude them from finding any defendant 
guilty. Now the failure of justice, against which the statute 
was intended to guard, can result only in one of two ways. 
Either the person summoned as a juror will refuse to go 
upon the panel, or else, having gone upon it, and taken the 
juror’s oath, he will perjure himself by returning a false 
verdict. In the first instance, he would naturally invoke the 
statute objection, and thus obviate the necessity of any 
interference by the Court. If, however, he could reconcile 
it to his conscience to take an oath, which he did not in- 
tend to regard, the oath on the voir dire could not be pre- 
sumed to have any eflicacy, for any one who would be 
willing to break one oath, would not be unwilling to break 
two. ‘This is the usual course of reasoning by which the 
Court justify proof of atheistical declarations, made out of 
Court, by persons offered as witnesses.!_ Hence, it will be 
perceived, that, in theory, no desirable object can be se- 
cured by propounding such questions to persons summoned 
as jurors. 

If the question will do no good, it ought not to be 
asked, unless the statute requires it. No man ought to be 
subjected to a personal scrutiny into the state of his con- 
science.? It is his right to be protected in the quiet enjoy- 





! 1 Greenl. Ev. 370, and cases cited in note. Although Prof. Greenleaf states 
very strongly and clearly the objections to interrogating a witness as to his religious 
belief, we do not understand that such questions to witnesses are incompetent. 
Thurston v. Whitney, 2 Law Rep. (N. S.) 19, is an authority to the contrary. 

2 It has been decided, that if the cause of challenge to a juror tend to his infamy, 
be cannot be examined on oath respecting it. The challenge must be supported by 
extrinsic proof. Hudson v. State, 1 Blackf. 317. Uf the statute provision of Massa- 
chusetts in regard to scruples on the subject of capital punishment, is to have any 
further effect than to relieve such persons from a juror’s duties, upon their request, 
(Lewis v. State, 9S. & M. 115,) if it supposes that such persons will take the 
_ jurors’ oath intending to break it, then clearly such a question will! tend to their 
infamy. 
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ment of his opinions. If such opinions are at variance 
with those of the mass of the community, he ought not 
to be required, unnecessarily, to render himself obnoxious 
on that account. Such a course would be foreign to the 
spirit of all our institutions." 

It remains, then, to inquire whether any statute requires 
such a question. The Revised Statutes of the Common- 
wealth (ch. 95, $ 27) provide that 

‘* The Court shall, on motion of either party in any suit, examine on oath 
any person who is called as a juror therein, to know whether he is related 
to either party, or has any interest in the cause, or has formed or expressed 
any opinion, or is sensible of any bias or prejudice therein, and the party 
objecting to the juror may introduce any other competent evidence, in support 
of the objection ; and if it shall appear to the Court, that the juror does not 
stand indifferent in the cause, another shall be called and placed in his stead, 
for the trial of that cause.’’ 


With the exception of that part which we have itali- 
cised, this section is a substantial re-enactment of the statute 
of 1807, ch. 140, § 9. The clause in italics is new. Now, 
certainly, if any rule of statute interpretation is well estab- 
lished, it is that the enumeration of any specified powers 
must ordinarily be construed as fatal to others of a similar 
nature. Erpressio unius, exclusto alterius. ‘This is the 
spirit of the familiar remark of Lord Bacon, that, “as ex- 
ception strengthens the force of a law in cases not excepted, 
so enumeration weakens it in cases not enumerated.” Such 
a rule would be fatal to any assumption of power by the 
Court in the case at hand, beyond that provided by the 
letter of the statute. In the case of Commonwealth v. 
Wade, (17 Pick. 402,) which was tried under the statute 
of 1807, which, as we have seen, did not make any pro- 
vision for introducing evidence aliunde, as to a juror’s want 
of impartiality : — 





1 It is, of course, unnecessary to add that an opinion formed and declared upon a 
general principle of law, does not disqualify a juror to sit in a cause in which that 
principle applies. Pettis ». Warren, Kirby, 426; Commonwealth v. Buzzell, 
16 Pick. 155. This principle was fully admitted in the Webster case, in empan- 
nelling Mr. Greene. Stone’s Phonographic Report, 2. See also Williams v. State, 
3 Kirby, 453. Contra, Martin v. State, 16 Ohio, 364. 
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‘** The “Court observed, that it was the general intent of the statute to 
have a perfectly fair jury ; that, in their opinion, the inquiries allowed by 
the statute to be made of a juror on his voir dire, were put by way of ex- 
ample ; that, as a general rule, after putting a juror on his voir dire, a want 
ef impartiality is not to be proved by witnesses, but that where a distinct 
cause of challenge exists, which could not be known to the juror, it forms 
an exception to the rule.”’ 

The extent and nature of the objection to the juror does 
not appear from the above report, though “tenderness to 
the juror”? seems to have been a moving cause. We refer 
to the case chiefly as showing the position of the Court in 
regard to this statute. It seems that they hold that the 
inquiries allowed by the statute are put merely by way of 
example. In accordance with that position has been all 
their subsequent practice, — the Court always interrogating 
those summoned as jurors as to their scruples upon the sub- 
ject of capital punishment, and, if we are informed cor- 
rectly, without waiting for “a motion of either party.”! 
This position and this practice seem to be very exceptiona- 
ble, contrary to the rights of the jurors and of the prisoner, 
and to the manifest intent of the statute. 

We have already stated that the question cannot, accord- 
ing to any theory, do any good. On the other hand, it is 
often productive, practically, of much harm. In the Web- 
ster case, three persons were set aside on account of having 
such opinions as would preclude them from finding the 
defendant guilty. A fourth, Mr. Greene, limited his answer, 
and the Court ruled that his case did not come within the 
statute. We have no means of ascertaining the views of 
the other jurors who excused themselves on account of 
their scruples, and, certainly, shall not deny that they 

answered fairly. But we have conversed with gentlemen 
who have “answered off” in other capital causes, who have 
told us that they meant no more than Mr. Greene did, that 
they were opposed to capital punishment, dreaded the re- 
sponsibility of the case, feared that their opinions might 





1 Since the above was in type, it has been suggested that the Attomey- -General 
requested the Court to propound this question. Perhaps this was so. But the 
contemporaneous reports, and the recollection of most of those with whom we have 
conversed, do not sustain this statement. 
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influence them, and, on the whole, thought proper to answer 
affirmatively, and get discharged. They would have safely 
withstood all the other interrogatories authorized by the 
statute, and would have taken the oath to try the case, and 
would have endeavored to have tried it fairly. But the 
interposition of this third question frightened them, and 
thus, it is to be feared, it often operates. This we cannot 
but feel to be extremely unjust. For if there is any right, 
which, above all others, is held sacred and inviolable by the 
Constitution, it is the right of a party accused to be tried 
by an average jury of his countrymen; not by a jury of 
the majority, but by an average jury, in which all the in- 
gredients of leniency, clemency and moderation, as well as 
those of stern and rigid devotion to the law, are blended. 
It may admit of some question, how far a statute, if in 
the least degree it deprives a prisoner of such advantages, 
can be maintained on constitutional grounds.' But the case 
in hand does not require a discussion of that point. If 
there is such a statute, let it not be strained. It limits the 
rights of the individual, let it be construed strictly. Take 
the pound of flesh, but haggle about every drop of blood. 
If it is to exclude those who are conscientious, because 
they are conscientious, let the Court wait for the writhings 
of their consciences. Let them wait until, either in Court or 
out of Court, they have voluntarily manifested some sensi- 
bility. Let them presume? that the laws of the Common- 
wealth are consonant with the natural sense of justice of 
all its citizens, and that true and lawful men, summoned 
from the body of the county, “persons of good moral 
character, of sound judgment, and free from all legal 





' It is due to ourselves to state, that wher our original article was prepared, early 
in the month of April, we had not seen the tract of Mr. Spooner, on the “ MWegality 
of the Trial of Dr. Webster.” We believe it had not then appeared. 

2 We have always felt that there was great force in the remark of Prof. Greenleaf, 
(1 Greenl. Ev. § 370,) contained in that section which treats of incompetence of wit- 
nesses by reason of atheism. He says: “ Neither does the law presume that any 
man is a hypocrite.” And then it is suggested that every man’s religious belief is 
presumed to be the common faith of the country. A fortiori, then, jurors, who, 
unlike witnesses, are selected with special care by the municipal authorities, should 
be presumed to be capable and willing to sustain the laws. 
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exceptions,”! may be trusted to support them. Let them 
presume that the statute oath, and the statute questions 
devised by the wisdom and prudence of the legislative 
departments, are sufficient guaranties for the maintenance 
of the laws. At least, let them so presume until some 
statements of the juror, or, at least, some allegation by the 
counsel for the government has suggested a different pre- 
sumption. The solemn ceremony of confronting each juror 
with the prisoner, the pageant of the Court-room, the oath, 
and the questions specified in the statute, are quite terrific 
enough, without interposing another test, not contemplated 
by any statute. The objection to such jurors rests upon 
the idea of extreme conscientiousness. Now does it not 
necessarily follow, that such men are the men of all others 
to sit in the jury box? Does it not follow that the statute 
oath will be, with them, triply efficacious? Would they 
not, if conscientious, and if satisfied that they could not 
trust such an issue to their judgment, answer affirmatively 
to the question in regard to bias or prejudice? And if they 
can conscientiously say that they have no bias or prejudice, 
and can take the solemn oath to try the cause, is not that 
as severe a test as the Court are justified in imposing? It 
only remains to suggest the natural corollary, that if the 
opposition of a portion of the community to capital punish- 
ment is so deep rooted that the statute rules for empaunel- 
ling juries are insuflicient, the remedy for the evil should 
be provided by the legislature, and not by the Court. 

It may be said, that the course of the Court, in thus ques- 
tiouing jurors, is warranted by their invariable practice. 
To that we would reply, with all diflidence, that it is the 
practice which is objectionable. It is a practice not pre- 
scribed by the statute, which in such cases should be 
construed strictly. It interferes with a prisoner’s manifest 
right to an average jury of the country. It subjects jurors 
to an ordeal, from which, if it presumes any corrupt motive 
on their part, they are exempted; and if the question does 


1 Rev. St. 95, § 4. 
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not presume a criminal design of breaking the juror’s oath, 
it is unnecessary. ‘Therefore, however long continued, the 
practice is so much at variance with common right, that 
prescription cannot justify it. 


Recent American Decisions. 


Court of Common Pleas, Adams County, Pennsylvania, 
January Term, 1850. 


Baxty v. Sinan. 


A judgment recovered in Maryland is a bar to an action for the same cause in 
Pennsylvania. 

In cases where a right is claimed under the Constitution or laws of the United 
States, the Courts of the several States will take notice, without proof, of the 
local laws under which the right arises. 


Tue opinion of the Court was delivered by Lewis J. 
(Durkee J., President of the District, had been concerned 
as counsel in the cause). It discloses all the important facts. 

In this action a declaration was filed, in debt on a prom- 
issory note, dated 18th August, 1846, payable to James 
Baxly or order. On the 7th August, 1847, the defendant 
vleaded, in abatement, a suit pending for the same cause of 
action in the County Court for the County of Baltimore, 
Maryland. ‘To this there was a demurrer and joinder in 
demurrer ; and, on the 30th Oct. 1849, the Court, Watts 
President, ordered judgment respondeas ouster. On the 5th 
Dec. 1849, the defendant pleaded, ix bar, a judgment recov- 
ered on the 31st Jan. 1848, before the Baltimore County 
Court, in the State of Maryland, for the same cause of 
action. To this the plaintiff demurred, and the defendant 
joined in demurrer. The case was argued on the 2lst 
January, 1850, and the judgment of this Court is now to 
be pronounced upon the effect of the judgment recovered in 
the State of Maryland. 
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Vattel, one of the most distinguished writers on the 
laws of nations, declares that “it is the province of every 
sovereign to exercise justice in all places under his obedi- 
ence, to take cognizance of the crimes committed, and the 
differences that arise in the country. Other nations ought 
to respect this right. And as the administration of justice 
necessarily requires that every definitive sentence, regularly 
pronounced, be esteemed just, and executed as such, as 
soon as a cause in which foreigners find themselves inter- 
ested has been decided, in form, the sovereign of the defend- 
ants cannot hear their complaints. To undertake to examine 
the justice of a definitive sentence is to attack the jurisdic- 
tion of him who has passed it.”’ Vattel, B. 2, ch. 7, sec. 84. 
Huberus, also, declares “it is unlawful for the magistrates 
of another commonwealth to prosecute, or suffer to be 
prosecuted a second time, one who has been absolved or 
pardoned, although without sufficient reason, provided, 
however, that no evident danger or inconvenience result, 
from giving effect to the foreign judgment, to the govern- 
ment where the second prosecution is instituted.” (2 Hu- 
berus, B. 1, tit. 3, p. 26.) These views seem to be 
countenanced by the eminent authority of Kent and Story, 
(2 Kent. 120, Story’s Confl. of Laws, 491.) Chancellor 
Kent holds that the doctrine of the conclusiveness of a for- 
eign judgment “is certainly the more convenient and the 
safest rule, and the most consistent with sound principle, 
except in cases in which the Court which pronounced the 
judgment has not due jurisdiction of the case, or of the 
defendant, or the proceeding was in fraud, or founded in 
palpable mistake, or irregularity, or bad by the law of the 
rei judicate.” (2 Keut, 120, n. a.) In an early case, a judg- 
ment in Holland was enforced in England, the Court hold- 
ing that “it was by the law of nations that the justice of 
one nation should be aiding to the justice of another nation, 
and the one to execute the judgments of the other.” ( Wier’s 
Case, 5 Jas. 1, 1 Rol. Abr. 530, pl. 12.) Since that decision, 
however, it must be admitted that the English cases do not 
present that steady adherence to principle which might 
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have been expected from tribunals so enlightened, and so 
well apprised of the great value of that comity which regu- 
lates the proceedings of civilized nations, and without the 
exercise of which they would be but one degree better than 
savages. The following are some of the cases which may 
serve to present the state of the question as it now stands 
in England, upon principles of international law, as there 
understood. Sinclair v. Sinclair, (House of Lords, 1771); 
Martin v. Nicolls, (3 Sim. Rep. 458); Tarleton v. Tarle- 
ton, (4 M. & S. 21); Guinness v. Caswell, (1 B. & Adol. 
459); Bequet v. M’Carty, (2 ib. 951); Smith v. Nicolls, 
(5 Bing. M. C. 208); Houlditch v. Donegal §& Bligh, 301. 
At the time of the revolution this question was an open 
one in England, having on both sides her eminent equity, 
common law, and ecclesiastical jurists. For the purpose of 
putting an end to the uncertainty, so far as respects the 
States of this Confederacy, the articles of confederation pro- 
vided that “full faith and credit shall be given in each of 
these States, to the records, acts, and judicial proceedings 
of the courts and magistrates of every other State.” When 
the present Constitution of the United States was formed, 
a provision somewhat similar, but more comprehensive, was 
incorporated into it. By the Ist section of the 4th article 
it is provided that “full faith and credit shall be given in 
each State to the public acts, records and judicial proceed- 
ings of every other State. And the Congress may, by gen- 
eral laws, prescribe the manner in which acts, records and 
proceedings, shall be proved, and the effect thereof. 

“In pursuance of this authority, Congress passed the Act 
of 26th May, 1790, providing the method of authenticating 
records and judicial proceedings, and declaring that the said 
records and judicial proceedings, authenticated as aforesaid, 
shall have such faith and credit given to them, tm every 
Court within the United States, as they have by law or 
usage in the courts of the State from whence the said rec- 
ords are or shall be taken.” (U.S. Statutes at Large, 122.) 
Under this Article of the Constitution, and the Act of Con- 
gress made in pursuance of it, the Courts of the United 
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States have repeatedly determined that a judgment recov- 
ered in any State of the Union, before a Court of competent 
jurisdiction, upon due notice to the defendant therein, is 
not to be regarded in any other State as a foreign judg- 
ment ; but is to be treated as a domestic judgment through- 
out the United States, so far as to give it the same effect 
in every other State as it would have in the State from 
whence it may have been taken, (7 Cranch, 481; ib. 408; 
3 Wheat. 234; 6 ib. 129; 1 Pet. C. C. R. 155; 1 Bald. 
617; 6 Pet. 317; 4 Dal. 412; 9 Cranch, 122; 11 Wheat. 
392. ) 

The State Courts appear, at last, to have fully adopted 
the same doctrine. In Vermont, 2 Verm. Rep. 263; 14 
Verm. Rep. 92; in Maine, 1 Fairf. 278; 2 ib. 89; 4 Greenl. 
124; in N. Hampshire, 1 N. H. Rep. 242; in Connecticut, 
Kirby’s Rep. 124; 1 Day, 168; in Massachusetts, 14 M. 
515; 12 ib. 25; 6 Pick. 232; 10 ib. 470; 13 ib. 53; in 
New York, 3 John. 517; 15 ib. 121; 19 ib. 162; 3 Wend. 

| abs ; 5 ib. 148; 7 ib. 435; 5 ib. 161; 6 ib. 447; 13 ib. 
“AIP, 8 Low, 311; in New Jersey, Hals. 236, 275; 1 
ten’s Rep. 68; 1 Penn. 399; in Maryland, 5 Gill & 
Jéhn. 500; in Virginia, 4 Munf. 241; 2 Leigh’s R. 172; 
in North Carolina, Cam. & Nor. 486; 3 Hawks’s, 393; in 
South Carolina, 1 Bailey, 242; 2 Bailey, 485; 1 Hill, 439; 
in Louisiana, 5 Martin’s N. 8. 661; 2 ib. 599; 10 Louis. 
Rep. (Curry) 189; in Ohio, 1 Ham. 264; ib. 259; 5 ib. 
545; 1 Wright, 348; 1 ib. 430; ib. 127; in Indiana, 2 
Blackf. 108; in Kentucky, Hard. 413; 5 Lit. 349; 3 Mon. 
62; and in Tennessee, 2 Yerg. 484; ib. 379; 6 ib. 412, 
and ib. 142, we have decisions of the State Courts in con- 
formity to the principle recognized by the federal tribunals. 
And in Pennsylvania we have full authority to the same 
point, 10 S. & R. 240; 9 ib. 259; 12 ib. 203; 1 Dal. 302. 

With the principles of international law, the Constitution 
of the United States, the Act of Congress, the decisions of 
the United States’ Courts, and the adjudications of the 
State Courts, including that of Pennsylvania, before us, we 
see no ground for raising, or attempting to raise a doubt 
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upon the question whether the judgment obtained in Mary- 
land, and pleaded in bar, is to have the same effect in bar- 
ring the action in this State, that it would have if the 
present action had been brought in the State of Maryland. 
The question is fully decided in the affirmative. 

The inquiry then is, what effect would the judgment 
have in the State of Maryland where it was recovered? No 
question was raised in the argument, touching the omission 
in the plea of an averment setting forth the local law of 
that State, and the effect which the judgment would have 
under that law. Nor was any question raised respecting 
the proper method of ascertaining the local law, and the 
effect of the judgment under that law. ‘The practice of 
treating the judgments recovered in other States, as foreign 
judgments, has become so inveterate, that some Judges 
have entertained the opinion that the local law of the State 
in which the judgment was recovered, must be established 
by evidence, as a matter of fact, in order that the judgment 
may have the effect it would have in the State where, 
was recovered. (3 Wend. 267; 7 ib. 435; 2 Black 
ib. 82.) But it must be remembered that this qu 
arises under the Constitution and Law of the United Sta 
that the decisions of the State Courts thereon, denying the 
right claimed under the federal enactments, are subject to 
review in the Supreme Court of the United States, and that 
in that high tribunal the several States of this Union are 
not regarded as foreign States, nor are their laws and judg- 
ments held to be foreign laws and judgments. In that 
Court the States, their laws, and their judicial proceedings, 
are essentially domestic, and are taken notice of as such. It 
would be a very imperfect administration of justice for the 
Court of original jurisdiction to adopt one rule of decision, 
while the Court of final resort was governed by a different 
one. It follows necessarily, that the State Courts, in deter- 
mining questions of federal cognizance, ought to adopt the 
rules of decision known to prevail in the tribunal entitled 
to give the controlling decision. By the Act of Congress 
of 1790, the judgment recovered in Maryland is to have 
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the same effect in Pennsylvania that it has in the former 
State. In that State, the Courts take judicial notice of the 
existence of the Common Law, and of those principles of 
that law which render the judgment conclusive upon the 
parties and privies. A fair execution of the Act of Con- 
gress, requires that the Judges in Pennsylvania should also 
take notice of the system of jurisprudence which prevails 
in a sister State, united under a common government; and 
should give effect to the judgment as fully as would be 
given to it in the State in which it was pronounced. In 
cases not arising under the Constitution and laws of the 
General Government, the laws of the several States may 
properly be regarded by each other as foreign laws. But 
we apprehend that an entirely different rule prevails in all 
cases where a right is claimed under the Constitution or 
Laws of the Union. In the case of Mills v. Durgee, (7 
Cranch, 481,) the Court of the District of Columbia, and 
the Supreme Court of the United States, took notice with- 
out proof of the lecal law of New York, and of the effect 
_ of a judgment recovered in that State. The question was 
» decided on demurrer to the plea of nil debet, without hear- 
_ ing evidence, and without averment of the local law. In 
Horie v. Wright, (2 Verm. 263, ) Prentiss, J., referred to the 
Massachusetts statutes for the effect which a judgment had 
in that State. In Clark v. Day, (2 Leigh’s Rep. 172,) the 
Court held that the Act of Congress had made the judg- 
ments of other States domestic judgments, and took notice 
of the local law, without proof; sustaining the position 
taken in this respect by an argument not readily answered. 
In Evans v. Salem, (9 8. & R. 260,) the plea was nil 
debet, and, on demurrer, and without any proof of the local 
law, as a fact, the Court took judicial cognizance of it, and 
gave judgment for the plaintiff, on the ground that the 
judgment recovered in another State was, under the Con- 
stitution and Act of Congress, conclusive. 

It is therefore the opinion of this Court, that the judg- 
ment recovered in Maryland is a bar to the action; and it 
is ordered that judgment be entered on the demurrer in 
favor of the defendant. 
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District Court of the United States — Northern District 
of New York — Auburn, February 2, 1850. 


THE VELOCITY. 
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The Act of the legislature of the State of Ohio, entitled ‘An Act providing for the 
collection of claims against steamboats, and other water craft, and authorizing 
proceedings against the same hy name,” passed February 26, 1840, confers no lien 
in favor of the description of persons therein mentioned, and consequently such 
persons having claims against a vessel which has heen sold under a decree of a 
District Court of the United States in an Admiralty suit in rem, are not entitled 
to payment out of the surplus proceeds of the sale of such vessel. Quere, 
whether if the Act gave a lien, it could be enforced out of the State of Ohio. 


: ~ natant Sonteneen 
5 <4 eaees ee SOP Sa 
<teewt Sebe ee ee POL eae * GS Sp —s 


3 Seti) 
a 


Tue schooner Velocity was owned by citizens of the 
State of Ohio; and having been sold under a decree of 
this Court, in a suit for wages, and a portion of the pro- 
ceeds of the sale remaining in the registry of the Court 
after payment of the amount decreed, petitions were ex- 
hibited in behalf of divers persons, being also citizens of 
Ohio, asking payment out of such surplus proceeds, for 
supplies by them furnished for the use of the Velocity 
during the last season of lake navigation. 

The supplies having been furnished in the home ports of 
the vessel, there was no pretence that an implied lien was 
given by the general maritime law of the United States ; 
but the petitioners insisted that they were entitled to sue in 
virtue of an act of the legislature of Ohio, cited and com- 
mented on in the judgment of the Court. ‘lhe cases were 
submitted without argument, and with several others of a 
like nature against the surplus proceeds of the steamer 
Ohio, were taken under advisement by the Court. 
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Conxuin, J.— The question whether the Court can 
properly afford the relief sought by the petitioners, being 
one of considerable importance, not only to them but to 
the public at large, I have been anxious since the petitions 
were exhibited, to give to the subject the best consideration 
in my power. So far as I am informed, the question is 
wholly new: it is so, at least, in this Court. This, how- 
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ever, is not the first time that the attention of the Court 
has been called to the statute of Ohio, under which the 
question arises. It being a settled doctrine of our maritime 
jurisprudence, that where a lien is given to. the material- 
man by the law of a State, such a lien may be enforced by 
a suit in rem in the admiralty, notwithstanding the sup- 
plies have been furnished in a home port ; several applica- 
tions were made to the Court in behalf of citizens of Ohio, 
not long after the passage of the late Act of Congress, 
imposing a quasi admiralty jurisdiction on the District 
Courts, of certain cases arising on the lakes, for original 
process of arrest against vessels owned in Ohio, to enforce 
payment for supplies furnished in that State. But for 
reasons then assigned, and without entering into a critical 
examination of the act, for the purpose of ascertaining 
whether it conferred a lien enforceable by admiralty pro- 
cess in the District of Ohio, my opinion was, that I should 
not be warranted, as the Judge of this district, in assuming 
the jurisdiction thus invoked, and I accordingly declined 
its exercise. And in a recent case which it was supposed 
might turn upon a sale of the vessel under process from a 
Court of the State of Ohio, in pursuance of this act, its 
provisions were again brought into discussion. The case, 
however, was decided upon other grounds. With regard 
to the particular question, which it has now at length 
become my duty to decide, although it has been repeatedly 
mentioned in Court, I have cautiously abstained from inti- 
mating any opinion upon it, (for in truth I had formed 
none, ) contenting myself, when declining to entertain origi- 
nal suits founded upon it, for demands of this sort, with 
saying, that if parties so situated were entitled to relief in 
any form, in this Court, it could only be by a suit against 
surplus proceeds. 

Having thus explained the actual predicament of the 
question in this Court, I proceed in the next place, as well 
as I am enabled by the light of judicial decisions to do, to 
state the general principles on which the rights of the 
petitioners depend. These principles are of no inconsid- 
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erable practical importance. Vessels of great value are 
sometimes allowed by their owners to be sold, to satisfy 
demands of comparatively small amount ; and as the entire 
proceeds of sales under the process of the Court are in all 
cases paid into the registry, it thus happens that in some 
instances a large sum, and in most instances, a portion of 
the proceeds, remains, after payment of the amount decreed 
to the libellant, and to petitioners, if any, (as there gene- 
rally are in this Court,) who, also having maritime liens 
against the vessel, intervene for their interest, pendente lite. 
Of sums so remaining in the registry, the Court is bound 
to make a just disposition; and in discharging this duty, 
to proceed with the same cautious circumspection, and the 
same strict regard to law and justice, as in the decision of 
original suits. Prima facie, such surplus belongs to the 
person who was the owner of the vessel before sale ; and 
no reason to the contrary appearing, it is a matter of course 
to direct its payment to him—proper care being first 
taken, especially if he had not before appeared and been 
admitted as claimant, to ascertain with legal certainty that 
he was in fact such owner. 

But the right of intervention continues, notwithstanding 
the consummation of proceedings in the original suit, and | 
may be exerted by petition against the fund remaining in 
the registry ; and with respect to demands which consti- 
tuted a lien on the ship in specie, and of which, therefore, 
the Court might have taken cognizance in an original suit, 
no doubt has ever been entertained, that the Court has 
authority and was bound to direct their payment out of 
such surplus fund. To decree a sale of the property to 
which the lien attached, equally with that on account of 
which the property had been brought under the power of 
the Court, and thus to give to a third person, as purchaser, 
an indefeasible title to it, discharged of such lien — and 
then to direct the payment of the surplus proceeds to the 
debtor, in preference to the holder of such lien, would be 
manifestly unjust. 

On the other hand, however, it has never been supposed 
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that the claims of the mere general creditors of the owner 
could be recognized in this form. It is true, indeed, in 
England, although, latterly, until by a recent Act of Par- 
liament, [3 and 4 Vic. ch. 65,] the law was changed, 
material-men, even in the case of a foreign vessel, were 
held not to have a lien on the ship, that it was the practice 
of the High Court of Admiralty, nevertheless, to direct 
their payment out of surplus proceeds, provided the de- 
mand was liquidated and undisputed ; but it seems to have 
been done under the idea, that this might be rightfully 
regarded asa remnant of the authority formerly exercised 
by the Court, to entertain original suits in favor of material- 
men, but subsequently restrained by prohibitions from the 
Courts of Common Law. The Neptune, (3 Haggard’s R. 
129.) But claims depending wholly upon the Common 
Law were uniformly rejected as not cognizable in the 
Admiralty at all; and so rigorously was this principle 
enforced, that even mortgagees and judgment creditors 
after levy on execution, were excluded. The Portsea, 
(2 Haggard’s R. 84); The Hemouth, (id. 88, note); The 
Fruit Preserver, (id. 181); The Prince George, (3 Hag- 
gard’s R. 178); The Perry, (id. 402); The Flora, (1 
,Haggard’s R. 298, 303.) In the case last cited, however, 
in which the High Court of Admiralty directed the surplus 
proceeds to be paid to the owner, in preference to the 
sheriff who had levied upon the ship before its arrest by 
the admiralty process, the Court of Delegates, on appeal, 
ordered the money to be paid to the sheriff, being of opin- 
ion, that “although the Court of Admiralty cannot enter 
into the contracts of general creditors, yet it may be bound 
to take a judgment on record as a debt.” And, now, by a 
late Act of Parliament, (3 and 4 Vic. ch. 65,) that Court is 
authorized to give relief to mortgagees. 

In our own Courts, the first reported case I have met 
with, in which the right of intervention against surplus 
proceeds was discussed, is that of The New Jersey, (1 
Peters’ Adm. Decis. 223,) decided by Judge Peters in 
1806. At that time, the only reported English case, tend- 
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ing to shed any light on the subject, which had probably 
reached this country, was that of T'he Favorite, (2 Robin- 
son’s R. 232,) in which Sir William Scott alluded to a 
practice of the Court, allowing the claims of material-men 
against surplus proceeds in the case of a foreign ship. The 
views of the subject then entertained by Judge Peters, may 
be gathered from his own words in the following extract 
from his judgment, in the above cited case of the New 
Jersey, in which a petition against the surplus proceeds of 
the sale of the vessel was exhibited in behalf of the 
master, for money by him advanced on account of the 
ship, and another in behalf of a person who served on board 
in the capacity of physician, during a voyage from Phila- 
delphia to Canton and back again :— 

“When I first came into this Court, I made, in several 
instances, distribution of surplus moneys, under the idea 
that I had power to do so, agreeably to the doctrine now 
stated, to justify me in granting the prayers of the peti- 
tions. But on experience, I found myself involved in 
many difficulties and mistakes, in the application of this 
doctrine. It was one among the mass of the irregularities 
I had to encounter, before I established, by frequent decis- 
ions, and with much consideration, the general principles 
which now prevail. I found it best and safest to fix some 
general rules applicable to most cases, though at times 
some anomalous instances should occur, inducing particular 
hardships. The rule by which I have governed myself for 
several years past, is, that it shall appear that a sum 
claimed out of the surplus or remnant, is either of itself, or 
in its origin, a lien on the ship, or other thing out of which 
the moneys were produced. I shall continue to adhere to 
the principles I have endeavored to establish, not to admit 
the distribution or payment of surplus, to others than those 
who originally had liens, or legal appropriations, on the 
object from which the moneys in Court were raised. I 
deem it an exclusion from a distribution, or a claim toa 
surplus, unless a lien or appropriation is precedently and 
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legally fixed, that those who claim such distribution, could 
not sue in the Admiralty for their demands.” 

In the cases of The Hercules, (Gilpin’s R. 184,) and 
The New Brig, (Gilpin’s R. 536,) decided many years 
later in the same Court, Judge Hopkinson adopted the prin- 
ciples thus laid down by Judge Peters, applying them in 
the one case in favor of a mortgagee, and in the other 
against a mere personal creditor. 

From the case of The Mary Ann, (Ware’s R. 104,) I 
infer also, that the doctrine of these cases would be ap- 
proved by the distinguished Judge of the District of Maine, 
and I am not aware that it has ever been judicially contro- 
verted. I have accordingly considered it to be my duty, 
thus far, to follow it. [A more ample exposition of this 
subject may be found in Conklin’s Admiralty, pp. 38 — 50, 
540 — 562.] The question for decision in the present case, 
therefore, is, whether the petitioners are to be considered 
as having had a lien on the Velocity. 

“A lien,” said Lord Ellenborough, in Wilson v. Balfour, 
(2 Campb. R. 57V) “is a right to hold ;” and in the case 
of Hammond v. Barklay (2 Earl’s R. 227, 235), Mr. Jus- 
tice Gross, delivering the opinion of the Court, defines a 
lien to be “a right in one man to retain that which is in 
his possession belonging to another, till certain demands 
are satisfied.” At Common Law, therefore, no lien can sub- 
sist without possession. With liens conferred by the mari- 
time law it is otherwise, and valid liens independent of 
possession may also be created by statute. This has been 
done by the legislatures of several States of the Union, in 
favor of the class of persons to which the petitioners allege 
themselves to belong. Thus by a statute of the State of 
Maine, it is enacted “ that all ship-carpenters, calkers, black- 
smiths, joiners, and other persons who shall perform labor 
or furnish materials for or on account of any vessel build- 
ing or standing on the docks, by virtue of a written or 
parol agreement, shall have a lien on such vessel for his 
wages.” The Hullofa New Brig, (i Story, R. 244.) “A 
similar act has been passed in Pennsylvania, the preamble 
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to which declares that ship-building is an important branch 
of the commerce of the State ; that tradesmen employed 
in this business are liable to losses by reason that the _per- 
sons employing them are frequently masters of ships, stran- 
gers, and persons having no fixed property in the country.” 
And to remedy this evil, it is enacted, “ that ships and vessels 
of all kinds, built, repaired and fitted within this State, are 
hereby declared to be liable and chargeable for all debts 
contracted by the masters or owners thereof, for or by 
reason of any work done or materials found or provided by 
any carpenter, blacksmith and others, for, upon, and con- 
cerning the building, repairing, fitting, furnishing and 
equipping such ship or vessel, in preference to any and 
before any other debts, due and owing from the owners 
thereof.” (Gilpin, R. 536, 540.) Not having these statutes 
of Maine and Pennsylvania in full before me, I am not 
apprized of the limitations and conditions which they im- 
pose, nor of the forms of proceeding which they enjoin. 
But an act for the like purpose has also been passed in the 
State of New York, which enacts as follows. 


§1. Whenever any debt, amounting to fifty dollars or upwards, shall be 
contracted by the master, owner, agent or consignee of any ship or ves- 
sel within this State, for either of the following purpeses. 1. On account 
of any work done, or materials or articles furnished in this State, for or 
towards the building, repairing, fitting, furnishing, or equipping of such 
ship or vessel; 2. for such provisions and stores furnished within this 
State, as may be fit or proper for the use of such vesssel, at the time when 
the same were furnished; 3. on account of the wharfage and expenses of 
keeping such vessel in port, including the expenses incurred in employing 
persons to watch her : 

§ 2. When the ship or vessel shall depart the pert at which she was, 
when such debt was contracted, to some other port within this State, every 
such debt shall cease to be a lien, at the expiration of twelve days after the 
day of such departure ; and in all cases such lien shall cease immediately 
after the vessel shall have left this State. 


The act then proceeds, in forty-one additional sections, 
to prescribe with great particularity the forms of proceeding 
to enforce the liens it confers, and to define the rights of 
the parties concerned. It contains, among others, the fol- 
lowing provisions. 
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The application for the warrant of arrest is to be made 
to a commissioner authorized by law to perform the duties of 
a Justice of the Supreme Court at Chambers, or in the city 
of New York to a Justice of the Supreme Court of Law 
therein: when a warrant is issued, no other warrant shall 
issue against the same ship orvessel, unless the first is su- 
perseded : notice of the arrest is to be published in one or 
more newspapers at least once a week for three successive 
months, requiring all persons having claims, which by the 
act are declared to be a lien on the vessel, to deliver an 
account thereof to the officer issuing the warrant, within 
three months after the first publication of the notice, on 
pain of forfeiting their remedy against the vessel ; and all 
persons having such claims may at any time before the 
expiration of the notice, deliver to the said officer an ac- 
count thereof in writing, verified by oath, and shall there- 
upon be deemed an attaching creditor, on a footing of 
equality with him at whose instance the warrant was is- 
sued: all liens not so presented shall cease: the proceeds 
of the sale of the vessel, or of the security taken in lieu 
of it, are to be distributed among all the creditors, who 
shall appear and establish their claims. 

The language of each of these three statutes, it will be 
observed, is perfectly explicit, and such as to leave no room 
for doubt that they were intended to confer liens equal in 
efficacy to a lien at Common Law founded on possession ; 
or a lien given by the maritime law, which is preferred to the 
title of a bona fide purchaser without notice. The Barque 
Chusan, (2 Story, R. 456.) Indeed, this is of the very 
essence of a lien, and is that quality which gives it efficacy 
and value; and even to the title of the United States, 
acquired by forfeiture. Ibid.; The St. Jago de Cuba, 
(9 Wheat. R. 409; Cond. R. 631.) 

Having thus endeavored to pave the way for the purpose, 
I proceed to the examination of the statute of Ohio, on 
which the petitioners rely. 

The title of the act, and those sections of it which more 
particularly require attention, are as follows: 
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An Act providing for the collection of claims against steamboats, and other 
water crafts, and authorizing proceedings against the same by name. 


Section 1. Be it enacted, &c. That steamboats and other water craft 
navigating the waters within or bordering upon this State, shall be liable 
for debts contracted on account thereof, by the master, owner, steward, or 
consignee, or other agent, for materials, supplies, or other labor in the 
building, repairing, furnishing or equipping the same, or due for wharfage ; 
and also fur damages arising out of any contract for the transportation of 
goods or persons, or for injury done to persons or property by such craft, or 
for any damages or injury done by the captain, mate, or other officer thereof, 
or by any person under the order or sanction of either of them to any per- 
son who may be a passenger or hand on such steamboat or other water craft, 
at the time of the infliction of such damage or injury. 

Section 2. Any person having such demand may proceed against the 
owner or owners, or master of such craft, or against the craft itself. 

Section 3. When such suit shall be commenced against the craft, the 
plaintiff shall file a precipe to that effect, naming said craft, if she have a 
name, and if not, giving a substantial description of the same ; and with it 
a bill of the particulars of his demand, verified by his own affidavit, or that 
of his agent or attorney, or other credible person. 

Section 4. The clerk of the proper Court shall, on receiving such precipe, 
issue a warrant, returnable as other writs, directing the seizure of such craft 
by name or description as provided for in the third section of this act, or 
such part of her apparel or furniture as may be necessary to satisfy the de- 
mand, and to detain the same until discharged by due course of law, and 
the officer executing the writ shall return with it an inventory of the effects 
seized and held under it. 

Section 5 authorizes the redelivery of the property arrested on bond, with 
sufficient sureties in double the amount claimed by the plaintiff. 

Section 6 authorizes the sale on execution, of the property arrested, to 
satisfy the judgment, if any, which may be rendered for the plaintiff, and 
directs that ‘‘ the surplus money, if any, arising from such sale, shall be 
returned to the owner, master, or agent, on demand, as the surplus money 
is in other cases of execution ; and if the proceeds of the sale shall fall 
short of satisfying the judgment, the balance shall remain to be collected 
on execution, as upon other judgments.” 

Section 7 gives jurisdiction to justices of peace of all eases arising under 
the act, when the amount claimed shall not exceed $100. 

Section 8 gives a right of action for the recovery of damages against any 
person who shall commence a suit under the act without reasonable or 
probable cause. — 

Sections 9 and 10, which are the only remaining ones, give an appeal 
from judgments rendered under the act, and when the proceeding has been 
against the vessel by name, regulate the proceedings on such appeal. 


Now, in the first place, it is to be observed, that neither 
the term lien, nor any other word of the like import, occurs 
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either in the title or in the body of this act ; and yet, if it 
had really been the intention of the legislature of Ohio to 
introduce so important an innovation as that of conferring 
a lien, not only in favor of material-men, as has been done 
by the other States above mentioned, but also “for dam- 
ages arising out of any coiitract for the transportation of 
goods or persons, or for injury done to persons or property 
by such craft; or for any damage or injury done by the 
captain, mate, or other officer thereof, or by any person 
under the order or sanction of either of them, to any per- 
son who may be a passenger or hand on such steamboat or 
other water craft;” if such had been the design of the 
act, it is certainly very extraordinary that it should not 
have been directly, and unequivocally declared. In the total 
absence of any direct expression of the legislative will to 
this effect, recourse must therefore be had to the tenor of 
the act, in order to ascertain whether such a design can 
fairly be inferred from its provisions. It must be added 
also, that it can be imputed upon no light grounds; it 
should at least appear to be entirely consistent, not only 
with all that the act contains, but also with whatever it 
omits, which, had such been its intent, it may reasonably 
be presumed would have been found in it. 

The primary design of the act unquestionably was to 
provide additional security for the description of persons 
therein specified. But it is the universally recognized duty 
of the lawgiver, in providing a remedy for one evil, to be 
very cautious not to introduce other evils of equal or 
greater magnitude. Now, it is manifest that the interests 
of trade must unavoidably suffer by the multiplication of 
secret liens upon property, and especially upon vessels 
actively engaged in the coasting trade ; and hence the am- 
ple provision made by law, in many, probably in all of the 
States, and, as I am informed, in Ohio among the rest, for 
the recording of mortgages as well upon personal as upon 
real property. 

If therefore it was intended by the act in question to 
create a multitude of such liens, is it not reasonable to sup- 
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pose that care would have been taken to restrict them to 
the narrowest limits compatible with their design, as was 
done by the New York statute? But the Ohio act con- 
tains no limitation whatever, either as to amount, time, or 
place ; and if it confers a lien, there is nothing in its pro- 
visions to forbid the arrest and sale of a vessel, for any one 
of the numerous specified causes, whether arising from 
contract or not, years after the cause of action arose, 
although the vessel, in the mean time, may have become 
the property of many successive owners ignorant of the 
incumbrance. 

It has been contended, moreover, on a former occasion, 
in this Court, that the liens given by this act, and in favor 
of material-men and others mentioned in this act, are 
equivalent to the most favored maritime liens, and conse- 
quently that a judgment in a proceeding in rem under the 
act, has all the force of a decree in an action in rem in the 
admiralty. If so, a sale under such judgment would 
confer upon the purchaser an indefeasible title against all 
the world, discharged of all liens of whatsoever nature, 
as well antecedent as subsequent. But the conclusive 
effect of a decree in rem in the admiralty, results exclu- 
sively from the principle that all the world, as it is said, 
are parties to the suit—all persons having an interest in 
the thing proceeded against, being entitled to intervene for 
their interest therein, and being called upon to do so by 
the most effective forms of notice that can be devised. 
Now the New York statute, while in express terms it 
confers, under very narrow limitations, a lien in favor of 
material-men, which (in accordance with the maritime law) 
it declares shall have priority over all other liens except 
seamen’s wages, studiously adopts throughout, as already 
shown, the precautionary principles and forms observed in 
the admiralty. ‘The Ohio act, on the other hand, requires 
no notice of the arrest in any form; it makes no provision 
whatever for the intervention of third persons who may 
have demands against the vessel; but, on the contrary, 
expressly directs that when it is sold, the surplus proceeds, 
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if any, shall be paid to the owner—thus at once ex- 
tinguishing all other liens, (even those created by itself, if, 
indeed, it creates liens,) and exhausting the subject to 
which they attached. 

It is not my duty nor design, beyond the absolute exi- 
gencies of the question before me, to enter into any specu- 
lations touching other grave questions affecting the interests 
of lake navigation and commerce, to which this act seems 
adapted to give rise; still less shall I presume, without 
necessity, to sit in judgment on the wisdom of its provis- 
ions. But I must be permitted to observe that, considering 
the nature, uses, and value of the kind of property which 
it subjects to indiscriminate arrest, (or in the language of 
this act, and also of that of New York, “ seizure,” a term 
properly appropriated to an arrest for the purpose of enfore- 
ing a forfeiture,) and summary sale for debts or damages 
however inconsiderable, its operation must, under any 
admissible interpretation, be so very stringent, as strongly 
to inculcate the propriety of giving to it the mildest con- 
struction of which its language is susceptible. And 
although I have been accustomed to hear it spoken of, and 
may have been myself led by imitation to speak of it, as 
“the lien law of Ohio,” the conclusion at which I have 
now arrived, is, that this is a mistaken appellation, not in 
accordance with the legislative intent. Upon mature 
consideration | am thoroughly convinced, that in declaring 
the vessel “liable” for debts contracted on her account, and 
for the damages specified in the act, nothing mcre was 
intended than to confer the privilege of arresting the vessel 
by mesne process, as the property of the delinquent party, 
and, unless security should be given, of having it detained 
in the custody of the law, to satisfy the judgment, if any, 
which the plaintiff might recover. With this construction, 
the provisions of the act are in harmony throughout, and 
they import nothing more. Thus interpreted, it is but an 
adoption, with respect to certain classes of persons, and 
with respect to one species of property, of the attachment 
laws of the New England States, and, in regard to non- 
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resident debtors of this, and most or all of the other States 
of the Union— with this difference only, that, for obvi- 
ous reasons, the necessity of the institution of a personal 
suit is dispensed with by the statute in question. 

After protracted litigation, it has at length very recently 
been determined by the Supreme Court of the United 
States, Peck v. Jennes, (7 Howard’s R. 612,) that by the 
actual arrest of the property of the debtor on mesne 
process, in States where this form of remedy was sanc- 
tioned by law, the creditor acquired a “lien” or “ security ” 
within the purview of the proviso of the second section of 
the late bankrupt act ; and it may readily be conceded, that 
by the arrest of a vessel under the statute of Ohio, while 
it remains the property of the debtor, the plaintiff obtains 
a prior right to satisfaction in the judicial tribunals of that 
State; but no lien attaches to the vessel before arrest. 
Consequently the claims of the petitioners against the 
surplus proceeds arising from the sale of the Velocity can- 
not be allowed. 

Had the terms of the act been such as to require the 
opposite construction, it would then have been my duty 
further to inquire, whether effect could properly be given 
to it inthis Court. Laws have no extra-territorial opera- 
tion per se. The obligation of the laws of one nation 
within the territories of another is derived altogether from 
the voluntary consent of the latter. It depends exclusively 
upon what is denominated the Comity of Nations. “In 
the silence of any positive rule, affirming or denying or 
restraining the operation of foreign laws, Courts of Justice 
presume the tacit adoption of them by their own govern- 
ment, unless they are repugnant to its policy, or prejudicial 
to its interests.” (Story’s Conflict of Laws, 338.) “ But in 
a vast variety of cases, which may be put, the rejection of 
the laws of a foreign nation may work less injustice than 
the enforcement of them will remedy. And here every 
nation must judge for itself, what is its true duty in the 
administration of justice.” (Id. $ 34); The Bank of 
Augusta v. Earl, (13 Peters, R. 519, 589.) “ The comity 
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of nations is applicable reciprocally to the several States of 
this Union.” (Id. 590.) 

Similar petitions have also been exhibited against the 
surplus proceeds arising from the sale of the steamer Ohio, 
and are to be considered as disposed of in like manner by 


this decision. 





Hamilton Common Pleas — February Term, 1850. 


Joun Stevens v. Tue Lirrte Miami Raitroap Company.! 


A plaintiff suing for negligence, must himself be without fault. 

The rule of law, that the principal or master is liable to third persons for the non- 
feasances, negligences, and omissions of duty, of his servant or agent, applies to 
cases of different servants employed by the same master, where one by his non- 
feasance, or negligence, or omission of duty, does an injury to the other. 

In such case, the servant cannot maintain an action against his fellow-servant. 

The servant is responsible only to his master for such nonfeasance or negligence. 

The privity of contract in ordinary employments is between each servant and the 
common master, and not between one servant and another. 

Each servant, as to the contract of service between his master and another servant, 
is a third person or stranger, in the legal acceptation of those terms. 


Tis was an action on the case, and the facts were sub- 
stantially as follows: 

The plaintiff was engineer of the locomotive, on the 
train which left Cincinnati for Springfield on the 13th of 
August, 1846, and which came into collision with the de- 
scending train, between Columbia and Plainville. It ap- 
peared that, up to that day, the trains passed each other at 
Plainville, and that the rules for running, directions 
where to pass, &c., were contained in what were called 
“time cards,’ with which the conductor and engineer 
were both furnished. Evidence was offered by the plain- 
tiff, to show that a change was made in the regulations, 
whereby the trains were to pass at Columbia, instead of 
Plainville, the change to take effect for the first time on the 
day in question; that the persons on the descending train 
had been properly notified of the change by altered “time 


This case is taken from the Western Law Journal. It reviews a leading case 
in Massachusetts, which has somewhat interested the profession. 
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cards ;” but that the time cards intended for the train on 
which the plaintiff was engineer, were delivered to one of 
the agents of the Company, who retained them until after 
the accident. It appeared, that the plaintiff had made a 
slight stoppage at Columbia, and had inquired of the con- 
ductor of his train whether the trains were not to pass that 
day at Columbia, but was informed, that they were to pass 
as usual at Plainville, and that the change of place was not 
to be made until the succeeding Monday or Wednesday. 
The plaintiff proceeded at the usual speed towards Plain- 
ville, ringing the bell, and blowing the steam whistle, from 
time to time, and was “running the curves” where the 
collision took place, at the usual rate. Some of the wit- 
nesses testified, that he was proceeding at the rate of from 
ten to twelve miles an hour when they saw the other train ; 
and one of them, an engineer, stated, that from the ringing 
of the bell, the sounding of the whistle, &c., he appre- 
hended some danger, and went aft on the passenger car. 
At no time previous to the collision, did the plaintiff or the 
conductor send a man ahead. When the descending train 
first appeared, Stevens immediately reversed his engine, for 
backing, as also did the engineer on the opposite locomo- 
tive. The locomotives came together in about thirty 
seconds, the wood car threw up the water tank, and when 
the plaintiff was sought to be rescued, the flat iron bar of 
the water tank was across his back, and held him with his 
face to the boiler; the wood had knocked the gauge cocks 
open, and the hot water and steam were running and blow- 
ing out on the person of the plaintiff. There was evidence 
to show that the person who had the time cards was on the 
descending train, and that he attempted to deliver them 
after the accident had happened,—and the defendant pro- 
duced a witness who testified, that not only had the cards 
been delivered to that person, (whose duty it was to hand 
one of them to the plaintiff,) but that a copy of one had 
been made out at the office, and delivered to the conductor 
on the plaintiff’s train. 'The defendant also offered in evi- 
dence certain “ instructions to conductors and engineers for 
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running trains,” which were in force at the time of the col- 
lision, of which rule No. 10 provides: ‘In cases of uncer- 
‘ainty as to the occupation of the track, a man must be sent 
ahead or back, and kept at least one hundred rods distant 
until the danger is over.” Testimony was also offered, 
tending to prove, that if there was apprehension of danger, 
the ascending train proceeded in an imprudent manner. 
Witnesses were examined as to whose duty it was to send 
a man ahead in such case — that was said to be an unsettled 
question on the road — but William Hazen (himself a con- 
ductor) said, “the conductors have charge of the trains, 
not the engineers.”’ Some admissions of the plaintiff were 
offered in testimony, and it was insisted by the defendant, 
that he expected or feared a collision. It was shown that, 
for some time, the recovery of the plaintiff was entirely 
doubtful, and that his injuries were permanent. 

There was a great mass of testimony, but the above, 
with the arguments of counsel, and the charge and opinion 
of the Court, will sufficiently exhibit the legal questions 
involved. 

Zinn, for the plaintiff, opened the case to the jury, and 
submitted the following propositions of law: The principal 
is responsible for the neglect or carelessness of the agent, 
while acting within the scope of his agency. (Story on 
Agency, 465.) It is also clearly established, that the servant 
is not responsible to third persons for nonfeasance or mere 
neglect in the performance of duty, although he is for 
positive torts or trespasses, for no person can authorize 
another to commit a wrong. (Story on Agency, 316; 1 BI. 
431.) If the plaintiff cannot maintain his action against the 
Company, he is without remedy. If an agent sustain loss 
in the business of his agency, and without his own default, 
he is entitled to full indemnity. (Story on Agency, 339 ) ; 
Ramsey v. Gardner, (11 Johns. 439); Powell v. Trustees 
of Newburg, (19 Johns. 284); D’ Arcy v. Lisle, (5 Binney, 
441); Stocking v. Sage, (1 Day, 522.) A municipal corpo- 
ration is liable for injuries resulting to the property of 
others from the acts of such corporation, though acting 
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within the scope of its corporate authority, and without 
any circumstance of negligence or malice. Rhodes v. 
Cleveland, (10 O. R. 159); McCombs v. Akron, (15 O. 
R. 159.) If municipal corporations be so responsible, surely 
private corporations are responsible for negligence. Al- 
though the plaintiff was not to blame, there are cases where 
plaintiffs who were slightly in fault were permitted to re- 
cover. Lynch v. Nordyke, (1 Ad. & Ellis, N. 8. 29.) 
Zinn also cited 4 Bing. 628; Aylott v. Wilkes, (3 B. & 
Ald. 304. ) 

For, for the defence. 

This is a case of first impression in the State of Ohio. 
No man can sustain an action against his employer for the 
negligence or unskilfulness of his co-workman. Farwell 
v. Boston and Wore. R. R. Co., (4 Met. 49); Priestley v. 
Fowler, (3 Meeson & Welsby, 1.) Public policy forbids 
the extension of the rule of liability on the part of a master, 
for acts of his servant, to cases of injuries sustained by one 
servant in consequence of the neglect or carelessness of 
another servant. There is no case where such an action 
has been sustained. Priestley v. Fowler, (3 Mees. & Wels. 
1); Farwell v. Boston and Wore. R. R. Co., (4 Met. 49.) 
If the plaintiff by his own negligence has contributed to the 
injury, he cannot recover. Brown v. Maxwell, (6 Hill, 592.) 

For asked the Court to charge the Jury: 

(1st.) If the jury are satisfied that the plaintiff was em- 
ployed by the defendant to run one of the engines, at the 
time of the collision, and that he was injured by the negli- 
gence of A. B., the conductor of the cars attached to the 
locomotive, in ordering him to proceed from Columbia on 
his way to Springfield, instead of remaining there until 
the train coming down the road arrived at that place, ac- 
cording to the change agreed upon as to the passing place, 
he cannot recover in this action, but his action, if any, is 
against A. B. (2d.) Where two or more persons are em- 
ployed by an individual or company, and in doing the work 
they are employed to do, one of them, by negligence and 


inattention, causes an injury to the other, no action can be 
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sustained against the employer, whether an individual or a 
company. (3d.) That if it was the duty of the superin- 
tendent of this company to furnish time cards, and he 
omitted to do so, or if he gave them to C. D. with direc- 
tions to deliver them, who neglected to do it, and, by reason 
of the negligence either of the superintendent or of C. D., 
the plaintiff has been injured, he is not entitled to recover, 
because the negligence of these persons is not the negli- 
gence of the Little Miami Railroad Company. (4th.) Where 
men engage to work in hazardous occupations, they en- 
gage to run the risk of injuries arising from the negligent 
acts of other workmen, or men employed by the same em- 
ployer, and that the policy of the law does not render the 
employer liable for such negligent acts of a co-workman. 
(Charges 5 and 6, relating to the negligence of a_ plaintiff, 
were given by the Court as asked.) (7th.) If the jury be- 
lieve the plaintiff had been notified, whether by card or 
otherwise, that the place of passing by the up and down 
trains, was to be changed from Plainville to Columbia, he 
ought to have stopped at Columbia the time stipulated for 
the arrival of the other train, and if he neglected to stop, 
and this caused the collision, or contributed to the collision, 
by which he was injured, he cannot recover in this case. 
(Sth.) If they believe the plaintiff was in doubt and un- 
certainty as to whether the trains ought to pass at Colum- 
bia instead of at Plainville, and if they believe the plaintilfl 
expected to meet the down train between Columbia and 
Plainville, it was his duty torun slow ; and if it was pru- 
dent, and according to the usages of engineers, and re- 
quired by the printed rules of the Company, in cases of 
doubt and uncertainty to send a man ahead of the train, 
and keep him from one hundred to one hundred and fifty 
yards ahead of the engine, until the bends and curves in 
that place had been passed, and all apprehension of danger 
was over, and the plaintiff neglected to send a man ahead as 
required by prudence, and the printed rules, and such neg- 
lect contributed to bring on the collision, and produce the 
injury, the plaintiff is not entitled to a verdict. 
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Pugh, in reply, reviewed the authorities cited, and posi- 
tions taken, contending that there was no distinction in 
principle between the case of a servant suing his master for 
the negligence of another servant, and that of a stranger 
suing the master for like negligence, and that the cases 
cited were not absolute authorities in the State of Ohio. 
That the case in 6 Hill did not necessarily decide the point 
involved in this case: that the reason given for the decision 
in Massachusetts was bad, it being held by the Court in 
that case, that the suit should have been against the ser- 
vant himself, and not against the master; whereas, by the 
well settled rules of law, no action whatever would lie 
against the servant in such case, there being no privity of 
contract. He concluded by asking the Court to charge: 
That if the jury find that it was the established custom of 
the defendant to deliver time cards to the engineers and 
conductors, indicating to them the place of meeting and 
passing another train, and such custom was known to both 
parties, at the time of making the contract of employment, 
it was the duty of the defendant to notify the plaintiff, bya 
time card or otherwise, of any change in the time and place 
fixed for meeting such other train. And if the defendant 
failed to give such notice to the plaintiff, and the plaintiff 
obeying the express orders of the defendant, previously de- 
livered to him, did, without his own fault, and whilst using 
due care and diligence in the business of his employment, 
receive an injury in consequence of the want of such 
notice, the defendant is liable to an action. 


Warpen, P. J., after stating the case to the jury, and 
calling attention to the ordinary rules of evidence applying 
to the case, said : 

If it appear, that the negligence of the plaintiff materially 
aided or contributed to the injury, you must find for the 
defendant. In this particular case, if you find that the 
time cards were furnished, or that the plaintiff positively 
knew that the change was to take place at Columbia, in- 
stead of Plainville, it may be a question of mixed law and 
fact whether the mere command of the conductor was suf- 
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ficient to excuse the plaintiff for proceeding. We cannot 
undertake to determine what are the relative positions of 
the engineer and of the conductor, as to authority, or how 
far the engineer may excuse himself for obeying the con- 
ductor's order. ‘These are questions of fact, rather than of 
law. You will inquire, who had control of the cars. You 
will inquire, whether Mr. Stevens knew of the change, and 
whether, if he proceeded, notwithstanding it was in obedi- 
ence to the orders of a superior officer, in such manner 
as a prudent and skilful engineer would have done. We 
cannot charge you, absolutely, that, even if the plaintiff 
knew of the change, he was authorized to disobey his su- 
perior officer; for he might, perhaps, have proceeded in 
such a manner as to avoid collision. If he could not safely 
proceed, it is certain he should have disobeyed. We con- 
sider all these matters as peculiarly within the province of 
the jury. All we feel bound or willing to say is, that 
these “time cards’ appear to contain the rules by which 
the engineer was to be governed —and if so, he was bound 
by his contract to obey them. ‘They have been offered in 
evidence, and you will inquire whether they were in force 
at the time ; if they were, you will examine the facts, and 
ascertain whether the plaintiff conformed to them. If he 
did not, and his non-compliance aided or contributed to the 
accident, we charge you that the plaintiff cannot recover. 
We are unable to say, as a matter of daw, how the plaintiff 
should have proceeded, except as the testimony has shown 
and these printed rules disclose. Keeping these in view, 
you will determine whether the plaintiff acted in a prudent, 
careful, and skilful manner, or whether he acted imprudent- 
ly, carelessly, and unskilfully, and so caused his own injury. 
In the latter case, you will find for the defendant. 

The Court then proceeded to examine the question raised 
by the defendant as to the entire want of legal right in the 
plaintiff to sustain his action; but as the opinion was more 
fully given on the motion for a new trial, it is unnecessary 
here to insert it. 

The jury having returned a verdict in favor of the plain- 
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tiff, assessing his damages at $3700, the defendant moved 
for a newtrial. 1. Because the verdict was contrary to 
law and evidence. 2. The Court erred in its charge and 
rulings. 3. Because of the discovery of additional testimo- 
ny. 4. Because the defendants were surprised by the non- 
attendance of an important witness. 

On the argument of this motion, Fez, for the defence, 
contending that the verdict was contrary to the instructions 
of the Court as to the alleged negligence of the plaintiff, 
cited the following additional authorities, to that point: 
Bames v. Cole, (21 Wend. 188); Hartfield v. Roper, (Ib. 
615); Rathbun v. Payne, (19 Wend. 399.) 

The defendant’s counsel also moved the Court to arrest 
the judgment, because the case as stated and set forth in 
the plaintiff's declaration, if true, shows no cause of action, 
and does not entitle the plaintiff to recover. 

These motions having been fully argued by Mr. Fox for 
the defendant, and by Mr. Zixn for the plaintiff, the 
opinion of the Court was pronounced by Warpen, presiding 
Judge, as follows: The motion for new trial in this case is 
urged, first, because of newly discovered testimony. The 
Court has examined the affidavits presented, and we con- 
sider them as merely cumulative, and cannot see how they 
would have changed the result had they been before the 
jury. It is said, however, that the verdict is contrary to 
the evidence actually introduced, and to the law as an- 
nounced by the Court. No complaint is made against the 
charge of the Court, except as to the question on which the 
motion in arrest of judgment depends; as to the general 
questions of law, the charge is admitted to have been cor- 
rect. We think the facts of the case were fairly presented 
by counsel, and that thus the whole case went to the jury 
on its merits. Whether we would have rendered the same 
verdict, had we been charged with the duty of ascertaining 
the facts, is not now to be considered —if it were, we have 
little doubt that we would have come to a similar conclu- 
sion. We are not of opinion that the plaintiff Anew, in any 
manner, that the change from Plainville to Columbia was 
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to be made on the day in question; that he suspected, or 
conjectured so, seems to be fully proven; but that he had 
positive knowledge, or any such information as would 
weigh against the statement of the conductor, that the 
change was nof then to take place, no one can believe from 
the evidence. It is not reasonable to suppose that the 
plaintiff would have endangered his own life by proceed- 
ing, when he knew that the conductor was mistaken. 
But if he was simply uncertain, what was his duty? Was 
he to disobey the conductor’s command? was the con- 
ductor competent to command him? At the trial we left it 
to the jury to say, whether the conductor was the superior 
officer or not ; and we said that, even if the plaintiff knew 
of the change, it might be a question whether, if he could 
proceed with safety in any manner, he was not bound 
to proceed, using due precautions to avoid collision. Asa 
matter of fact, we are well satisfied that the conductor is 
the commanding officer ; such is the positive testimony of 
one witness—and such would be the inference from the 
very title of his office. The time cards, it is true, are ad- 
dressed to both engineers and conductors; but we cannot 
suppose, that this makes them equal in authority,— the 
regulations are given to both, subject to their relations as to 
superiority or inferiority ; and it cannot be a peculiarity of 
railroads, that the lives of passengers are placed at the 
mercy of fico men, equal in authority, and each capable of 
defeating the arrangements of the other. There must be a 
head —a master —a captain ; and we suppose such to be 
the character of the conductor. If so, the principle of 
subordination would have required the engineer to obey, if 
he could possibly do so; and this defendant, at least, can- 
not complain that he thus observed the discipline prescribed 
by his employment. With the passengers, it might be 
different ; but all know the importance of perfect discipline 
and subordination wherever there is danger to be en- 
countered. It is said, however, if he did proceed, he ought 
to have run slowly, and sent a man ahead, as required by 
the printed rule in case of uncertainty.’ Perhaps he ought ; 
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but we cannot so find from the evidence. His doubts may 
have been removed by the information and command of 
his superior officer ; and if they were not, we left it to the 
jury to say, whether it was the duty of the engineer or of 
the conductor to send a man ahead. We suppose they 
ascertained it to be the duty of the conductor —and such 
is our own opinion from the evidence. On the whole, 
therefore, we are satisfied that the jury could have proper- 
ly found from the evidence that the plaintiff was without 
fault. An objection is made, that the damages are exces- 
sive; but, in view of the serious hurts of the plaintiff, we 
think the verdict reasonable. 

The motion for new trial must be overruled. 

The motion in arrest of judgment remains to be con- 
sidered. If the dicta in Priestley v. Fowler, and Brown v. 
Mazwell, and the deliberate and elaborate opinion of the 
Court in Farwell v. Boston and Wore. R. R. Co. are to be 
regarded as law, or as authorities binding this Court, the 
declaration states no cause of action, and the judgment 
must be arrested. It is idle to say, that the case in Metcalf 
is not directly in point. The case is, in our opinion, pre- 
cisely analogous to the present; and the very point here 
involved is substantially there decided. We have no re- 
spect for either of the other cases. In Priestley v. Fowler, 
it was not necessary to decide the question ; and Lord 
Abinger, who there pronounced the opinion, says: “It is 
admitted, that there is no precedent for the present action 
by a servant against a master. We are, therefore, to decide 
the question upon general principles, and in doing so, we 
are at liberty to look at the consequences of a decision the 
one way or the other. If the master be liable to the ser- 
vant in this action, the principle of that liability will be 
found to carry us to an alarming extent.” His lordship 
illustrates the sources of his anxiety, and shows the “alarm- 
ing ’’ consequences of announcing the law as he found it, 
by stating this truly pitiable case: “'The master, for exam- 
ple, would be liable to the servant for the negligence of the 
chambermaid, for putting him into a damp bed!” &c. We 
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have great respect for authority ; but we congratulate our- 
selves, that if the reasoning of this very remarkable case 
fail to convince us, we are not controlled by its authority. 
As we said at the trial, the answer to all this statement of 
the dreadful consequences of announcing a _ plain principle 
of law, is contained ina familiar maxim, the law cares not 
Jor trifles. As to the New York case, Judge Beardsley does 
not decide the question, but intimates that he would do so, 
on the authority of this English case and that in Massa- 
chusetts. At the trial, we characterized the doctrine of 
these cases as an unauthorized restriction and limitation of 
the ordinary rule, by which a master is held responsible for 
the act or the omission of his servant. And whereas, the 
Court, in two of the cases cited, state that there is no prece- 
dent for the claim of the plaintiff, it may be replied, that 
prior to the year 1837, when Lord Abinger gave his opin- 
ion, there is no precedent for such a restriction or limita- 
tion. But, in truth, the want of a precedent for an action 
on the case, is no objection whatever. The circumstances 
on which such an action may be founded, are as various 
and as changing as the face of society itself; and it is 
only necessary to apply principles to any set of facts, in 
order to determine whether an action can be maintained or 
not. But if there be no precedent of such an action, the 
principle on which the case depends, is well settled. It is 
the broad principle, stated in the books without qualifica- 
tion or restriction, Qui facit per alium, facit per se. 'This 
is the rude given in Blackstone, who says, “the master is 
answerable for the act of his servant, if done by his com- 
mand, either expressly given or implied: nam qui facit per 
alium, facit per se.’”’ (1 Bl. 430.) It is the consequence 
of this principle, that what a man omits or neglects to do 
by another, he omits or neglects to do by himself. The 
Court in the Massachusetts case mistake an ¢lustration 
of the rule for the rule itself. Blackstone, among other 
instances of applying the principle he has stated, says: 
“If a servant, lastly, by his negligence does any damage 
to a stranger, the master shall answer for his neglect ; if a 





































District Court of United States, N. Y. 85 


smith’s servant lames a horse while he is shoeing him, an 
action lies against the master, and not against the servant.” 
This is not a definition, it is an illustration. The writer 
is inquiring: “IIL. Let us, lastly, see how strangers may 
be affected by this relation of master and servant ; or how 
a master may behave towards others on behalf of his ser- 
vant; and what a servant may do on behalf of his master.”’ 
But even if it were a definition, can any one suppose that 
the word stranger means here one not acquainted with the 
person of the parties—one who is not a friend, a cousin, 
a servant, or the like? Does it mean any thing more than 
one who is not a party to the contract of service ? one who 
has no privity inlaw? We think not. If we are right, 
will any one contend that there is any privity of contract 
between one servant and another, as such? Is not the 
contract personal in each case? We hold that each of 
several servants employed by the same master is, as to his 
fellow-servant, a stranger in contemplation of law. We 
are of opinion, that even under the doctrine of the Massa- 
chusetts case, the plaintiff may maintain his action. For 
the Court there say, that the action must be against that 
person between whom and the plaintiff there exists privity 
of contract. ‘They do, indeed, deny the application of the 
rule to such a case as this; but they intimate, that the ac- 
tion should have been against the servant himself — an 
intimation made without proper consideration. For, if the 
plaintiff had sued his fellow-servant, he would have been 
turned out of Court, on the ground, that there was no 
privity of contract, and that as to negligence or nonfea- 
sance, the servant is responsible to his master, and not to 
his fellow-servant. So that, in this particular case, if the 
plaintiff cannot sue the company, his grievous wrong must 
go unredressed ! We are not prepared to announce so mon- 
strous a doctrine, so repugnant to natural justice, and, as 
we think, to the well settled principles of law, until the 
voice of the highest authority commands us. When our 
own Supreme Court adopts the doctrine, we shall declare it, 
not because we think it right, but because such will then 
VOL. 111. — NO. 11 — NEW SERIES. 8 
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be our duty. We may be bold in refusing to recognize the 
cases cited as authority. For one, my position in this case 
has not been pleasant. But I have less hesitation in stating 
my opinion, than I would otherwise have felt, because I 
have found that one of the most eminent jurists this 
country has produced, receives with doubt the doctrines of 
these cases, and characterizes them as the opinions which 
seem to be maintained “at present.” (Story on Agency, 
§$ 453 d.) And, not without good reason, Chief Justice 
Shaw himself (in 4 Metcalf) adds “a caution against any 
hasty conclusion as to the application of this rule to a case 
not fully within the same principle.”” We accept the cau- 
tion, and deny the application of the principle to this case. 
At the trial, we asked of counsel for the defence to suppose 
this case: Were this road owned by A. B., who employed 
C. D. as engineer, engaging himself to furnish time cards — 
should he neglect to do so, could not the engineer recover ? 
If he could, can A. B. excuse himself, by simply showing, 
that he employed an agent to act for him, and that agent 
failed to perform his duty? ‘These questions were sug- 
gested by a passage in Story on Agency, $ 453 c, where 
the writer, reviewing the cases cited by the defendant as 
authority, says: “In neither of these cases, could there be 
the least doubt that the principal would have been liable, 
if the injury had been occasioned by his own personal neg- 
ligence, or omission of duty.” It is, however, further 
contended, that public policy is against maintaining the 
action. If to maintain the action, will not have the effect 
of forcing men to employ good servants, we are unable to 
understand the relations of master and servant. It is said, 
too, that these are perils incident to the service, and that 
the rate of compensation may be regulated accordingly. 
The answer is, that they are not perils properly incident to 
the service ; and that the rate of compensation is not, and 
never can be, regulated accordingly. You cannot estimate 
the value of life or limb; you cannot estimate the risks of 
either. It is idle to say, that an engineer, whose rate of 
compensation is $50 per month, has regulated his compen- 
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sation with a view to risking, not only the perils necessa- 
rily incident to his business, but also the negligence of his 
fellow-servants. We are well satisfied, that sound public 
policy, as well as enlightened humanity, is in favor of the 
principle we have applied to this case. 

The motion in arrest will be overruled. 
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Supreme Judicial Court, Cumberland County, Maine. 


[We select the following from among the cases determined at the 
April term of this Court.] 


Jones, Plaintiff in Equity v. Robbins et al. This was a bill for specific 
performance. A contract was made between the plaintiff and defendants 
for the conveyance of a parcel of real estate; one third of the purchase 
money was paid in cash, and notes were given for the remainder, payable 
in one and two years. A bond was given to the plaintiff, by defendants, to 
convey the property, on condition that the notes were paid as they 
respectively become due, and not without. At the time the first note fell 
due, the plaintiff was confined to his house by sickness, and was unable 
to attend to business, but previous to his confinement had made arrange- 
ments to meet the payment at maturity ; and as soon as he was able to 
attend to business, within six weeks after the note fell due, he made a 
a tender not only of the amount due, but of both notes. It also appeared, 
that he had made extensive repairs and improvements on the property. 

P. Barnes, for defendants, argued that the sickness of plaintiff did not 
exonerate him from a compliance with the contract on his part — time was 
the essence of the contract, and he cited 3 Fairf. R. 441; Maine R. 25, 
280; 2 Story’s Eq. Jur. § 776. 

W. P. Fessenden, contra, maintained that the plaintiff was entitled to 
the relief prayed for; that the disability occasioned by sickness was a 
sufficient excuse, and that the preparations to meet the payment, and 
plaintiff's expenditures on the property, proved his intention to complete 
the purchase. He cited 2 Story’s Eq. Jur. § 776; 1 Johns. Ch. R. 370; 
4 Green]. R. 350. 

The Court decreed a specific performance, and ordered the defendants 
to make a deed of the property pursuant to the contract, on payment otf 
the amount due, deducting plaintiff's cost. 

Mitchell et al. v. Cunningham. Trespass against a sheriff. The property 
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of one Barnes was seized by the U. States for breach of the revenue laws, 
and while in possession of the government, was mortgaged by Barnes to 
the plaintiffs. The property was afterwards released by the government, 
and immediately attached by the defendant, at the suit of a creditor of 
Barnes. It was argued by defendant’s counsel, that a title could not 
pass by the mortgage deed, while the property was in possession of the 
government. But the Court held otherwise; the title of Barnes was not 
defeated by the seizure, the property still remained his, and he had a 
right to dispose of his interest in it, subject to the claims upon it — nor 
was possession by this mortgage or an actual delivery, necessary ; per- 
sonal property passes by the delivery and record of the mortgage deed, 
under the statute regulating mortgages of personal property. Wells, J., 
delivered the opinion. Fessenden and Debdlois for plaintiffs ; Shepley and 
Dana for defendant. 

Harris vy. Sturdevant. This was an action to recover double compensa- 
tion under the statute regulating fences. The parties were owners of 
adjoining land; the defendant had been duly required by the fence viewers 
to build a certain portion of the division fence, which he neglecting to do 
after proper notice, the plaintiff completed. He then summoned the 
fence viewers to examine and appraise the fence so made, according to 
the ‘statute, who judged it sufficient, and determined its value. The 
plaintiff then presented the bill for double the amount of the appraisement 
to the defendant, and demanded payment, but did not serve notice upon 
him of the appraisement of the fence viewers, and their adjudication in 
regard to the sufficiency of the fence. ‘The Court held this notice to be 
necessary. Howard, J., delivered the opinion. Willis and Fessenden for 
plaintiff; Sweat for defendant. 

Usher v. Richardson. Claim for dower. The claimant had been twice 
married; as the widow of her first husband she was entitled to dower in 
the demanded premises. Her second husband having acquired a title to 
the premises, she signed a deed of them with him, expressing a relinquish- 
ment of her right of dower, in the common form, She contended that 
this act should be limited to a release of her right as the wife of her 
second husband, and did not bar her claim as the widow of her first 
husband. The Court, however, C. J. Shepley delivering the opinion, did 
not so reason; they say the language of the release was general, and 
covered the whole title she had, as well from her first as her second 
husband, True for demandant ; Swasey ‘or tenant. 

Smith y. Mitchell. The plaintiff, as sheriff, attached the property of 
one Byrnes, consisting of liquors, for which the defendants gave their 
receipt to redeliver the same to the plaintiff on demand, or pay $500, the 
estimated value. The receipt described the liquors by brands and marks. 
The creditor at whose request the action against Byrnes was commenced, 
having recovered judgment, put his execution into the plaintiff’s hands, 
who demanded of the defendant a return of the articles described in the re- 
ceipt, or payment of the forfeiture. The defendant having disposed of the 
articles described in the receipt, tendered the plaintiff the same quantity 














Abstract of Recent American Decisions. 89 


of other liquors of similar brands and marks, which the plaintiff declined 
receiving, on the ground, that they were of inferior quality and less value. 
The Court, Tenney J., decided that the contract in this case was, to 
restore the identical articles described in the receipt, or pay the money at 
which they were valued. It was not a reasonable construction, that other 
property, and that of less value, might be substituted. The contingency 
of loss and depreciation was assumed by the receipter. Fox for plaintiff; 
Willis and Fessenden for defendant. 

Smith v. Rhodes. A writ of error to reverse a judgment of the Dis- 
trict Court. The error consisted in commencing and pursuing to final 
judgment, an action against an administrator within a year from his 
appointment. Held to be error under the provision of the R. Stat. c. 120, 
§ 22, and judgment reversed. Wells, J. Morgan for plaintiff in error : 
Rand for defendant. 

Brock v. Berry. Trespass quare clausum, by a tenant against his 
landlord. The plaintiff was tenant at sufferance, and had a wife and 
child in the house disturbed, too sick to be removed. The defendant, 
owner of the property, came in a violent manner, without reasonable 
notice, and took the doors and windows from the house, exposing the 
health of the inmates. Howard, J., delivered the opinion of the Court ; 
Ist, that a tenant by sufferance can maintain this suit against the owner 
of the property ; 2d, that a landlord cannot enter by violence, and with- 
out reasonable notice, thrust out his tenant. The defendant's entry in 
this case was violent and unlawful, and judgment must be rendered 
against him. 

Libby et al. v. Cushman. The waiver of mortgage of personal property. 
Defendant mortgaged his stock of goods to secure the payment of the 
note in the present suit. Plaintiffs afterwards took possession of the 
goods for breach of the condition of the mortgage, but before the time of 
redemption expired, they waived the mortgage and attached the same 
goods. The defendant claimed to set off in this action the whole value 
of the mortgaged property taken by the plaintiffs, on the ground, that 
having taken it into their possession, they could not afterwards waive the 
mortgage. The Court, Tenney, J., delivering the opinion, rejected the set- 
off, and ruled that a mortgagee of personal property might, at any time 
before a foreclosure, waive the mortgagee security, and attach the property 
mortgaged. Butler for plaintiffs ; Shepley and Dana for defendant. 

Marston v. Knight. Replevin for a horse. The parties made an 
exchange of horses, representing their respective horses as sound. The 
defendant’s horse proved unsound, in certain particulars, of which the 
defendant had no knowledge. The plaintiff, on discovering the unsound- 
ness, tendered him to the defendant and demanded his own, which he 
refused to return, and the plaintiff brought his action of replevin. No 
fraud in defendant was proved, and he contended, that on a breach of 
warranty without fraud, the plaintiff could not rescind the contract of 
exchange, and recover back his horse. Wells, J., delivered the opinion of 
the Court, and after reviewing the numerous cases on the subject, and 
8* 
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remarking, that the question had been variously decided in England and 
this country, he pronounced the law in this State to be in favor of rescind- 
ing the contract, and sustained the present action. True and Fessenden 
and Dedlois for plaintiff; Butler and Shepley for defendant. 

Coltman v. Hall. Replevin of the person of a female child. The 
father and mother of the child were dead; the defendant is her 
guardian, duly appointed by the Judge of Probate. The father on his 
death-bed committed the child to the plaintiff, who accepted the trust, took 
charge of her, and sent her to school. The defendant, after his appoint- 
ment, found the child in the street on her way to school, and took her to 
his own house. 

The Court, C. J. Shepley delivering the opinion, ruled that the guardian 
was entitled to the custody of the child.” The Rev. Stat. c. 110, § 5, 
provides that every guardian, duly appointed and qualified, shall have the 
custody and tuition of the minor, &c. The father and mother being dead, 
the plaintiff cannot take her from the custody of the guardian. Sweat 
for plaintiff; Williams for defendant. 





Abstracts of Recent English Decisions. 


Court of Chancery. 


In re Bloye’s Trust, Nov. 10, 1849. Trustee — Sale— Solicitor. A 
solicitor, employed about the sale of property by a trustee for sale, is as 
much disabled from becoming the purchaser, as the trustee himself; and 
an annuitant, with a power of sale to pay arrears, is a trustee within the 
above proposition. 14 Jur. 51. [See Downes v. Grazebrook, 3 Mer. 
200 ; Whitcomb v. Minchin, 5 Mad. 91.]} 

Cradock vy. Piper, Jan. 22, 1850. Costs — Trustee. Where a solic- 
itor, being a trustee, acts as a solicitor for himself and his co-trustees, or 
for himself and other parties, in a suit relating to trust property, and the 
costs are ordered to be taxed as between solicitor and client, all the costs 
so incurred are to be allowed, except by so much as they may have been 
increased by the solicitor-trustee being himself a party ; the rule of law, 
that a trustee cannot be allowed to make a profit of his trust, only apply- 
ing to a trustee acting for himself qua trustee. 14 Jurist, 96. 

In re Bartholomew's Trust, Nov. 16, 1849. Legacy — Vesting — Pay- 
ment at Twenty-one. A testator bequeathed £2000 to trustees, upon 
trust to invest, and pay the dividends, &c. to the testator’s daughter, M., 
for life, and after her decease, ** upon trust to pay the same, or assign the 
securities whereon the same may be then placed, unto, between, or 
amongst all and every the child and children of my said daughter M., as 
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and when they shall severally attain the respective ages of twenty-one 
years, in equal shares, to whom I give and bequeath the same accord- 
ingly,’ with benefit of survivorship in case of death or deaths before the 
legacy should become payable, and with a direction to apply the interest 
and dividends, after the death of M., for and towards the maintenance of 
such child or children until their respective shares should become payable, 
in proportion to their respective shares therein, ‘‘as they, my said trus- 
tees, shall in their discretion think fit.”’ M. had one child, who died an 
infant in M.’s lifetime. Jie/d, that the child took a vested interest, and 
that the payment alone was postponed. 14 Jur. 181. 

Attorney General v. Corporation of London, Jan. 14, 1850. Discovery. 
A plaintiff is entitled not only to a discovery of what constitutes his own 
title, but also of what may enable him to repel the anticipated defence. 
The plaintiff has a right to a discovery of the case on which the defendant 
relies, and of the manner in which he intends to support it; that is, the 
defendant must state such a title as, if proved, would show that he is en- 
titled, but he is not to be called upon to discover the evidence by which 
his title is proved ; and in the present case, when the defendants were 
asked to discover under or by what charter, or letters patent, or other 
grant, they claim to be entitled, the defendants were bound to answer 
whether they claimed under a charter, &c., or not. The right of dis- 
covery as between the crown and a subject, is precisely the same as 
between subject and subject. 14 Jur. 205. 

Sainter v. Ferguson, Nov. 5, 1849. Agreement —.Liquidated Damages — 
Injunction. A. agreed, in consideration of B. taking him as assistant as 
a surgeon and apothecary, not to practise in the town of M., nor within 
seven miles thereof, under the penalty of £500. A. broke the agreement 
by practising at M. Upon a motion for an injunction by B., it was 
ordered, that the motion should stand over, with liberty for B. to bring 
such action as he might be advised. B., in his action, obtained a verdict 
for £500, as liquidated damages, and signed judgment. Held, discharg- 
ing an order for the injunction made on the renewed motion, that after the 
verdict for liquidated damages for the breach of the agreement, this Court 
could not interfere by injunction, the contract being at an end. 14 Jur. 
255. 

Padley v. Lincoln Waterworks Co., Jan. 16,1850. Pleading — Answer — 
Arbitration — Discovery. Bill by a contractor against a company and their 
engineer, who, by the deed of contract, was made arbitrator in case of 
disputes, and was to issue certificates of the works done by the plaintiff. 
The bill alleged that the engineer had fraudulently issued a certificate of 
the balance that he alleged remained due to the plaintiff, for the purpose 
of enabling the company to avoid paying the plaintiff the correct balance ; 
the bill alleging that the engineer had omitted from his calculations vari- 
ous works that had been done by the plaintiff, and interrogating the 
defendant, the engineer, as to the omitted works, and their value. The 
engineer answered all the interrogatories fully, except those directed to 
the items alleged to have been omitted ; and, as to those, he submitted 
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that being in the position of an arbitrator between the plaintiff and the 
company, he was not bound to answer; and he expressly denied every 
charge of fraud in general terms. Held, affirming an order of Knight 
Bruce, V. C., that the arbitrator, by denying fraud generally, could not 
protect himself from answering those matters by which the fraud was 
alleged to be made out. 14 Jur. 299. [Scougall v. Campbell, 1 Chitt. 
283, overruled. ] 


Rolls Court. 


Zulue‘a v. Vinent, Dec. 10, 1849. The absence of the defendant 
abroad is not sufficient ground for refusing ‘to extend the common injunc- 
tion to stay trial. 14 Jur. 53. 

Skelton v. Robertson, Jan. 31, 1850. Vendor and Purchaser. After 
order for reference as to title of houses sold under decree in an adminis- 
tration suit, part of the premises fell down, injuring adjoining premises ; 
and, on the application of the vendor, a reference was directed as to 
whether it would be proper to expend any and what sums in repairs. 
Held, that the loss occasioned to the adjoining property by the falling 
down of the premises, and the expenses of repairing the premises sold, 
must fall on the purchaser, but that he was not liable for the costs of the 
reference, or incident thereto, the same being for the benefit and protec- 
tion of the vendor. Where the conditions of sale stipulated that the pur- 
chaser should pay interest on his purchase-money, if the completion of 
the sale was delayed beyond a certain time, from any cause whatever : 
Held, that, notwithstanding such condition, the purchaser was only liable 
for interest from the date of the report certifying that a good title was 
shown. 14 Jur. 323. 


Vice Chancellor of Engtand’s Court. 


Gibson v. Hale, Aug. 3, 1849. Will — Lapse — Substitution. A tes- 
tator gave the sum of £500 to each of three persons, and gave his 
further surplus to be equally divided between the same three persons, or 
their legal heirs and successors. One of the three died in the testator's 
lifetime. eld, that the testator was intestate as to the legacy of £500, 
and as to the share of the surplus expressed to be given to that one who 
died. 14 Jur. 27. 

Ex parte Priel, Jan. 12, 1850. Will — Legal Estate — Mortgage. The 
legal estate in property vested in a testator by way of mortgage, does not 
pass under the description ef ‘* securities for money,’ or ‘* money invested 
on any security.’’ 14 Jur. 53. 

Heathcote v. North Staffordshire Railway Co., Jan. 19, 1850. Specific 
Performance — Injunction. Semble, that though the Court may not be 
able to decree the performance of part of an agreement, it will restrain 
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the violation of another part. This Court will enforce by injunction an 
agreement not to apply to parliament for an act. 14 Jur. 73. 

The King of the Two Sicihes v. Wilcox, Feb. 7, 1850. Jurisdiction — 
Foreign Government — Ship-Registry. A part of the subjects of a for- 
eign king, in rebehlion, calling themselves a government, seized the royal 
treasury and revenues, and thereout purchased a ship in England. The 
insurgent government was never recognized by this country. The king, 
having put down the rebellion, filed his bill against the registered owners 
of the ship in this country, claiming the ship. General demurrer over- 
ruled. Semble, that where a ship does not belong wholly to British sub- 
jects, the jurisdiction of this Court is not excluded by the ship-registry 
acts. 14 Jur. 163. 

Bewhy v. Seymour, Feb, 22, 1850. Solicitor’s Authority. A solicitor 
received authority in 1831 to file a bill in an administration suit on behalf 
of a woman then unmarried. In 1836, he informed her that she and her 
husband would be co-plaintiffs to a bill in the same suit. In 1849, he 
wrote to her as a widow, for information, to which she replied, hoping 
that there might be an immediate distribution. The solicitor afterwards 
filed bills of supplement and revivor in the suit, making her a co-plaintiff. 
Held, that he had sufficient authority. 14 Jur. 213. 

Waters v. Mynn, April 22, 1850. Parties — Pleading — Mortgage. 
An allegation in the answer, that the defendant had deposited a deed, the 
subject of the suit, with R., by way of security for an advance, and that 
the deed was in the possession of R.’s solicitors, they being also the de- 
fendant’s solicitors, does not make R. a necessary party. Semb/e, an 
unproved statement of circumstances which would amount to fraud, with- 
out an express charge of fraud against the defendant, is not sufficient to 
deprive the plaintiff of relief. W., being indebted to M., made an abso- 
Jute assignment of a reversion, but took a memorandum from M. that M. 
would reconvey, on repayment, with interest, by W., in six months, 
W. paying part of the costs. Nothing further was done for eighteen 
years. Held, that the transaction was a mortgage, 14 Jur. 341. 


Vice Chancellor Wigram’s Court. 


Davidson v. Proctor, Nov. 14, 1849. Will— Power — Construction — 
Gift to Relations. A married woman, by her will, made in execution of 
a power given to her, in her marriage settlement, over certain freehold 
estates in which her husband had a life-interest under the settlement, 
directed and appointed that the estates in question should be charged and 
chargeable with the sum of £1500, to be paid twelve months next after 
the death of her husband, amongst the relations of her late mother, in 
such manner and form, and to such of them particularly, and in such 
shares, as her said husband should by his last will and testament appoint ; 
and, for want of such appointment, amongst her mother’s relatives, ac- 
cording to the statute of distributions, After the death of the testatrix, 
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the husband, in exercising the power, made an appointment, by will, of 
the fund, which was invalid as to £1495, part thereof. Held, upon bill 
filed after the husband’s death to establish a claim to the £1495, that the 
next of kin of the testatrix’s mother, according to the statute of distribu- 
tions, at the death of the testatrix’s husband, were the parties entitled to 
the fund. 14 Jur. 31. 

Jones v. How, Feb. 16, 1850. Covenant — Second Case. The testa- 
tor, on the marriage of his daughter, covenanted, that, in consideration of 
the marriage and of the settlement made by the husband, he would, either 
by act, inter vivos, or by will, leave a provision for his daughter. The 
daughter died in her father’s lifetime, without issue, and the testator then 
died, without having made any provision for his daughter, pursuant to the 
covenant. The husband, as administrator of his deceased wife, filed a 
bill against the testator’s executors, to have a provision made, pursuant to 
the covenant, out of the testator’s assets. At the hearing, a case was 
sent to law upon the question, whether the plaintiff had any geod cause of 
action under the covenant. ‘The Judges having certified in the negative, 
but without giving their reasons, the cause came back on the equity re- 
served, when an application was made for another case to a different court 
of law. The Court refused to direct another case, and dismissed the bill, 
with costs. 14 Jur. 145. 

Dobson v. Land, March 27, 1850. Mortgagor and Mortgagee — Pre- 
miums of Insurance against Fire. lf a mortgagee of houses, not entitled 
by express contract to insure the premises against fire at the mortgagor’s 
expense, nor entitled to require the mortgagor to insure them against fire, 
nevertheless does so insure them, without the privity of the mortgagee, 
he will not be allowed, as a matter of course, to add the premiums of the 
policies to his mortgage debt, and charge them against the mortgaged 
premises. A mortgagee, though in some respects a trustee for the mort- 
gagor, is not so to all intents and purposes ; nor is he in all cases subject, 
as regards the mortgage property, to all the rules of the Court, restraining 
persons, filling a fiduciary character, from having any dealings for their 
own benefit. 14 Jur. 288. 


Exchequer Chamber — Michaelmas Vacation. 


Benson vy. Duncan, Feb. 6. 1849. Ship — Bottomry Bond — Liability 
of Shipper for Repairs — Master’s Authority to bind Owner — ‘‘ Perils of 
the Sea.”’ If the master of a ship orders repairs for such ship, or borrows 
money on a bottomry bond in order to execute the repairs, he is the agent 
alone of the owner of the ship in ordering such repairs and borrowing 
money; where, therefore, a vessel was damaged by perils of the sea, and 
the master hypothecated, by a bottomry bond, the vessel, freight, and 
cargo, amongst which were the goods of the plaintiff, and the ship and 
freight not realizing the amount borrowed, the goods of the plaintiff were 
attached in the Admiralty Court, until contribution was paid by him to- 
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wards the difference due to the obligee of the bond, and he was obliged 
to pay his proportion of the costs of the suit instituted in the Admiralty 
Court. eld, affirming the judgment of the Court of Exchequer, that 
the plaintiff could maintain an action against the owner of a ship on an 
implied promise to indemnify. eld, also, affirming the judgment of the 
Court of Exchequer, that a plea, alleging that the bottomry bond, men- 
tioned in the first count of the declaration, was executed by the master 
without any express authority from the defendant; and that, at the time 
when the same was executed, the amount of the costs and expenses 
exceeded the value of the ship when repaired, and all the freight that 
could be earned by the voyage, should the vessel arrive at its destination ; 
and that the defendant, so soon as he received notice, abandoned the ship, 
and all right and title to the same, and all freight in respect of the said 
voyage, and did never ratify the act of the master, was bad on general 
demurrer. Held, also, that the non-delivery of the goods occasioned by 
the suit instituted in the Admiralty Court, on the bottomry bond, was not 
an exception, within the meaning of ‘‘ Perils of the Seas,’’ in the bill of 
lading. eld, also, that, upon a count upon an ordinary bill of lading for 
non-delivery, a plea, alleging that the injury and damage could not be 
repaired, so as to enable the ship to proceed to its destination, except at a 
cost exceeding what would be the value of the ship, after her repair, on 
her arrival ; and that no prudent owner would have incurred the expense ; 
and that the master acted imprudently, and without authority from the 
defendant ; and that the defendant never had control of the goods after 
the arrival of the vessel at the port of its destination, was bad after verdict. 
14 Jur. 218. [In this case Parreson, J., says of the case of The Grati- 
tudine, (3 Rob. Adm. R. 240,) that it ** dealt only with the authority of 
the master in respect of binding the cargo to the lender of the money ; 
it determined nothing as to the relative rights of the owner of the ship 
and the owner of the cargo, inéer se; and any expression there used by 
Lord Stowell, which might at the first sight appear to have such a mean- 
ing, will be found on examination to be illustrative only, and not even 
professing to decide on any such relative rights.’’] 


Court of Queen’s Bench — Michaelmas Term. 


Dowdall vy. Hallett et al., Nov. 20, 1849. Policy — Insurance. In 
an action of assumpsit upon a policy of insurance, signed by the defendant 
and three others, the declaration, after averring, in the usual form, that the 
policy was made and signed by the defendants as proprietors of the General 
Maritime Assurance Company, further averred, — that the policy contained 
an agreement between the company and the assured, that the capital stock 
and funds of the company should alone be liable to answer and make good 
all claims under the policy, and that no proprietor of the company should be 
in anywise subject or liable to any claims or demands, nor be in anywise 
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charged, under or by reason of the policy, beyond the amount of his share 
in the capital stock of the company. There was then an express averment 
that the capital stock and funds of the company were always suflicient to 
pay the plaintiff: Held, upon demurrer, that, notwithstanding the stipula- 
tion, the declaration sufficiently showed that the defendants were jointly 
liable, in this form of action, to the plaintiff. 14 Jur. 309. 


Court of Common Pleas — Michaelmas Term. 


Gibbons v. Vowillon, Nov. 16, 1849. Pleading — Construction of agree- 
ment — Debt. Plea, that, by indenture under seal, between the defendant 
of the first part, A. B. of the second part, and the plaintiff and other cred- 
itors of the defendant of the third part, the defendant was licensed to carry 
on his business for five years ; and it was agreed, that if any of the parties 
thereto of the second and third parts should, during the continuance of the 
license, molest the defendant, contrary to the intent of the indenture, then 
the defendant should be forever discharged from all debts due at the date 
thereof to the party molesting him, and from all manner of suits in respect 
of the same ; and that the said indenture might be pleaded in bar to such 
debts accordingly. Averment, that the plaintiff, at the time of executing 
the indenture, was a creditor for the debt in the declaration mentioned ; and 
that, during the continuance of the license, he did molest the defendant, 
by instituting this suit against him, and thereby discharged the defendant 
from the said debt; Held, a good plea in bar; that suing the defendant 
was a molestation, and that it operated as a defeasance of the debt sued 
for. 14 Jur. 66. 

Acraman v. Morrill, Nov. 22, 1849. Contract — Acceptance and De- 
livery. The defendant bought of S., timber dealer, a quantity of timber, 
the defendant marking such portions of the trees as he required, and S. 
agreeing, at his own expense, to cut off the portions so marked, lop and 
square the sidings, and then to convey them from his wharf to the de- 
fendant’s yard. After the trees had been marked, and the quantity and 
value of the portions bought, ascertained, and paid ‘r, but before sever- 
ance, S. became a bankrupt, and possession was taken of the timber by 
the messenger under the fiat. The defendant afterwards went to the 
wharf of S., severed the portions of the trees marked, and then removed 
the timber to his own yard: Held, that the property in the timber had not 
passed to the defendant before the bankruptcy, but that he was liable in 
trover for taking possession of the same. 14 Jur. 69. 

Edwards et al. v. Jurors, Nov. 14, 1849. Guaranty — Considera- 
tion — Ambiguity. ‘In consideration of Messrs. E., R., & Co. giving 
credit to Mr D.J., I hereby eugage to be responsible to and to pay any 
sum not exceeding £120, due to the said E., R., & Co. by the said 
D.J.:" Held, that the words “ giving credit’ might be shown, by ex- 
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trinsic circumstances, to apply to a particular credit agreed upon; and 
that the guaranty therefore dissolved a good consideration, and was not 
bad for uncertainty. 14 Jur. 131. 





{ 
Crown Cases reserved — Court of Criminal Appeal. 


Regina v. Hey, Nov. 8, 1849. Bailee— Servant — Larceny. A dro- 
ver employed by the prosecutors to drive pigs, and paid the expenses of 
driving them, being paid wages by the day, but having the liberty to drive 
the cattle of any other person, at the end of his journey sold the pigs, and 
converted the preceeds to his own use: Held not be larceny, as, at the 
time he received the pigs into his custody, he had no intention of appro- 
priating them to his own use; and that he was hereby a bailee, and not a 
servant. 14 Jur. 154. 


Court of Admiralty. 


The Osmanli, Jan. 15, 1850. A ship arrived at Malta, and was there 
arrested, under the warrant of a competent Court in that island, for debts 
of the owner, incurred as well on’ account of the ship herself in former 
voyages, as for debts incurred on account of other ships engaged in 
the same trade belonging to the same owner. In order to obtain her re- 
lease, and to obtain coals and other necessaries, the master borrowed 
money on bottomry: Jleld, that the bond was invalid as to the money 
borrowed to pay the debts and release the ship, but valid as to the residue. 
14 Jur. 93. 

The Oriental, March 25, 1850. Bottomry Bond — Agent. There are 
cases, in which an agent may take a bottomry bond. A ship, damaged on 
leaving New York, returned to that port; M., who had acted as agent for 
her owner, gave the owner notice of the accident, and of his intention to 
get the ship ready for sea again as soon as possible. The owner commu- 
nicated with M. and with the ship's master, but provided no funds for the 
expenses ; there was no evidence that the owner or master had credit at 
New York. When the ship was ready for sea, the master, not being able 
to pay for the expenses, advertised fur a loan on bottomry, and M.’s offer 
being the lowest, the bond was given: //e/d, that the bund was valid. 





PAiscellanecous Lutelligence. 


Fees 1s Unitep States Courts. The following bill has been intro- 
duced into the United States Senate, and, if we are correctly informed, is 
now in the hands of the Judiciary Committee : — 

VOL. III. — NO. 1]. — NEW SERIES. 9 
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A Bill to regulate fees and costs to be allowed clerks, marshals and attor- 
aeys of the Cireuit and District Courts of the United States, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the United 
States of America, in Congress assembled, that in lieu of the compensation 
now made by law to attorneys and counsellors, United States district attor- 
neys, and to clerks of the District and Cireuit Courts, marshals, witnesses, 
jurors, commissioners, and printers, the following and no other compensa- 
tion shall be made : 

Attorneys’ Fees. — In suits where there is no issue joined, ten dollars. 
ln cases where an issue is joined, for retaining tee, five dollars. For all 
papers, including copies, five dollars. Preparing for trial, ten dollars. Trial 
and all other services in a cause, twenty dollars. When a commission with 
liiterrogatories and cross interrogatories is issued to take testimony, the ad- 
ditional sum of five dollars. ‘The same compensation shall be allowed in 
cases removed from an inferior to a superior Court, by writ of error or 
appeal. 

Clerks’ Fees. — Issuing every writ, one dollar. Services in the trial of 
every cause, when issue is joined and testimony given, five dollars. Taking 
every affidavit or acknowledgment, fifteen cents. For copies of records and 
papers in his office, ten cents per folio, including seals. For all other ser- 
vices in a cause, when an issue is joined and trial had, three dollars. For 
travelling from the office of the clerk, where he is required by law to reside, 
to the place of holding any Court required to be held by law, five cents per 
mile for going, and five for returning. For receiving, keeping, and paying 
wy, money, in pursuance of the requirements of any statute, one per cent. 

won She amount so received, kept and paid. In cases where there is a judg- 
Ba. ht and no trial, for all other services, except issuing writs, one dollar. 
“Yan*eases removed by writ of error or appeal, no trial fee shall be allowed. 

Marshals’ Fees. — Service of any process, one dollar. For actual and 
necessary travel in serving process, ten cents per mile for going only when 
the travel exceeds three miles. For summoning juries, or causing them to 
be summoned at one term, twenty dollars. For travelling from his residence 
to the place of holding Court, to attend a term thereof, ten cents per mile. 
For collecting and paying over money on execution, or on sales in admi- 
ralty, for any sum under five hundred dollars, two per cent. ; for all beyond 
five hundred dollars, one per cent. For making and executing a deed, one 
dollar. For transporting criminals, ten cents per mile, for himself, each 
necessary guard, and each prisoner. For copies of writs-or papers fur- 
nished at the request of any party, ten cents per folio. For holding a Court 
of Inquiry, or other proceeding, before a jury, including the summoning a 
jury, two dollars. For attendance of each deputy, not to exceed three in 
number, by order of the Court, at any term thereof, two dollars per day for 
each day’s actual attendance, and ten cents per mile for travel to the Court, 
said deputy performing the duty of crier while so attending, for which no 
additional compensation shall be allowed. For expenses while employed 
in endeavoring to arrest under process any person charged with or convicted 
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of a crime, the sum actually expended not to exceed two dollars per day 
For disbursing money to jurors and witnesses, one per cent. In cases wher: 
there are more than one person named in a process, the marshal shall }. 
allowed only his actual and necessary travel in serving it on each. 

Commissioners’ Fees. — For administering an oath or taking an acknow!- 
edgment, fifteer cents. For taking and writing down depositions when re- 
quested, twenty cents for each folio of one hundred words, and ten cents 
per folio for copying the same. 

Witnesses’ Fees. — For each day's attendance in Court, or before any 
officer pursuant to law, one dollar and twenty-five cents, and five cents pet 
mile for travelling from his place of residence to said place of trial or hear- 
ing, and five cents per mile for returning. When a witness is subpoenaed in 
more than one cause by the same parties in different suits at the same Court, 
but one travel fee shall be allowed for attendance, and that in such suit as 
the party subpenaing shall elect. 

Jurors’ Fees. — For actual attendance at any Court, one dollar and twen- 
ty-five cents per day, during such attendance. For travelling from their 
residence to said Court, five cents per mile for going, and the same for 
returning. The same jurors shall not be summoned to attend more than 
one Court at one term. In civil cases, when the United States are not a 
party, the party at whose instance a jury is empannelled, shall pay each 
juror twenty-five cents for his services in each case wherein a verdict is 
rendered. In special cases not in open Court, jurors shall be paid one half 
that sum in each special proceeding, when they actually pass upon a ques- 
tion under authority of law, to be paid by the party desiring the service, but 
no travel fee shall be allowed in such cases. 

Printers’ Fees. — For publishing any statute, notice, or order re 
by law, or the lawful order of any court, department, bureau, or. 
person, in any newspaper, fifty cents per folio for the first insertion, 
twenty-five cents per folio for each subsequent insertion. ‘That the com. 
pensation herein provided shall include the furnishing lawful evidence under 
oath of publication, to be made and furnished by the printer or publisher 
making such publication. ‘The term folio in this act shall mean one hun- 
dred words, counting each figure as a word. When there are over fifty 
and under a hundred words, they shall be counted as one folio, but not when 
there are less, except when the whole statute, notice, or order contains less 
than fifty words. 


The bill of fees of clerk, marshal, and attorneys, and the amount paid 
printers, jurors, and witnesses, and lawful fees for exemplifications, and 
copies of papers necessarily obtained for use on trial in cases whereby law 
costs are recoverable in favor of the prevailing party, shall be taxed by a 
Judge of the Court, and be included in and form a portion of the judgment 
against the losing party. Such taxed bills shall be annexed to and filed 
with the judgment record in the cause. In cases where the United States 
are parties, the marshal shall, on the order of the Court to be entered in 
its minutes, pay to the jurors and witnesses all such fees as they may appear 
by such order to be entitled, which sums shall be allowed him at the trea- 
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sury in his accounts. The fees of the marshal, clerk, and district attor- 
neys, in cases where the United States are liable to pay the same, shall be 
paid on settling their accounts at the treasury, such accounts to be made out 
and verified by the party under oath in duplicate, and forwarded to the 
solicitor of the treasury, who shall examine the same, and furnish to the 
proper accounting officer on one of them such information as is contained in 
office, concerning the performance of the services charged, and report the 
amount in his opinion lawfully due. ‘The duplicate shall remain of record 
in his office. In prize cases, where there is a condemnation and sale, the 
costs, so far as they are payable, and can be paid out of the proceeds of sale, 
shall be paid on the order of the Court upon the filing of the taxed bills, 
making them a portion of the record in the case. No district attorney, 
marshal, or clerk, shall receive any other or greater compensation for any 
services rendered by him than is provided in this act, and all acts and parts 
of acts allowing to either of them any other or greater fees than is herein 
provided are hereby repealed ; and to receive any other or greater compen- 
sation is hereby declared to be a misdemeanor. But this shall not be con- 
strued to prohibit the payment of any salary authorized by statute. That 
before any bill of costs shall be taxed by any Judge, or other officer, or 
allowed by any officer of the treasury in favor of clerks, marshals, or dis- 
trict attorneys, the party claiming such bill shall prove by his own oath, or 
some other person having a knowledge of the facts, to be attached to such 
bill, and filed therewith, that the services charged therein have been actu- 
ally and necessarily performed as therein stated. That witnesses who are 
required to attend any term of the Court on the part of the United States, 
shall be subpeenaed to attend to testify generally on their behalf, and not 
depart the Court without leave, under which it shall be their duty to appear 
before the grand jury, or petit jury, or both, as they shall be required by the 
Court or district attorney. No writ shall be necessary to bring into Court 

“any prigoner, or person in custody of the Marshal, or for remanding him 
from the Court into his custody. 


Courts or Concitiation —A Correspondent of a Southern paper, gives 
the following preamble and abstract, of the ordinance of the late King 
Christian Vli. of Denmark, by which ‘‘ Courts of Conciliation” or Re- 
conciling Commissions”’ are established for the Danish West Indies. Such 
Courts do not increase the income of lawyers, but we are free to say, that 
after having resided on the spot, we saw much in the practical operations 
of these Courts to recommend them. 

** Whereas it is incumbent on us, to prevent as far as possible unneces- 
sary and expensive lawsuits between our beloved and faithful subjects, by 
the interposition of mediators to efiect an amicable adjustinent between 
the contending parties ; and having experienced that the Reconciling 
Commission established in our West India Islands in consequence of the 
ordinance of the 3ist of March, 1755, hath not had the desired effect, we 
have determined to establish a Reconciling Commission in the West Indies, 
on the same footing that it now stands in our kingdom in Europe, by our 
late ordinance for that purpose, the good effect of which hath answered 
our paternal intention; wherefore we decree as follows: ”’ 
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Sec. 1. In every jurisdiction, there shail be a Reconciling Commission 
for the amicable adjustment of disputes. 

Sec. 2. The ruling power of St. Croix and of St. Thomas shall pro- 
pose four or six of the most respectable, intelligent, and honest men of the 
district, from whom the burghers and inhabitants shall by vote choose two 
as Reconciling Commissioners, who gyre bound to accept the office, and 
conduct it for three years, unless they have a lawsuit or well-founded 
reason to excuse them. Both shall not be discharged at the same time 
Lawyers are not to be chosen as Reconciling Commissioners. 

Sec. 5. The members, on taking their seats in the Commission, swear 
‘to exert all the means in their power to promote an amicable adjustmen 
between the parties, in every case that shall be brought before the said 
Commission, and endeavor zealously and honestly to effect it, to the best 
of their judgment.”’ : 

Sec. 6. It is enjoined on the members of the government to use their 
influence in favor of the institution, and to take a seat there when officia| 
duty will permit, ‘‘in order to promote harmony between the parties at 
variance.”’ 

Sec. 7. The Judges of ‘‘ a Polity Court, Maritime Court, Special Court. 
and Court of Petty Debts,’’ shall themseives endeavor to reconcile the 
parties. 

Sec. 8. The Governor General, or the government of St. Croix, and 
the commandant of St. Thomas, as magistrates, are to endeavor to recon- 
cile the parties at variance. 

Sec. 9. All civil causes in general, whether concerning property. 
rights, debts, or any thing else, shall be subject to the Reconciling Com- 
mission, except (1,) suits respecting bills of exchange; (2,) demands in 
dealings, bankrupt estates, or estates under the administration of trustees 
— because there are no law expenses in such cases in the first instance. 

See. 18. The Reconciling Commission shall assemble once a week. 

Sec. 20. Those who have any thing to lay before the Commission, sha]! 
previously notify it, either verbally or by writing. 

See. 24. Each party, when summoned, shall personally appear before 
the Commissioners, unless he can render a justifiable excuse ; and in that 
case, the absentee may send a good man in his place, empowered to treat 
for, and reconcile the cause; ** but it is expressly forbidden to take with 
you, or send in your stead, a lawyer to act in the Reconciling Commis- 
sion.”’ 

Sec. 25. Whoever shall be summoned to hear proposals for reconcilia- 
tion, and shall refuse to attend, or to give good and sufficient reasons for 
not attendirig, shall be condemned to pay his adversary the expenses oi 
the suit, should the cause be decided by a process at law. 

Sec. 26. The Reconciling Commission shall be held in a private room. 

Sec. 27. If an arrangement be not made, nothing in writing from the 
Commission to be granted, except an attest when the complaint is return- 
ed to the plaintiff that it could not effect an amicable reconciliation. 

Sec. 31. All causes brought before the Reconciling Commission to be 
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closed and sealed within eight days, and not remain longer without the 
consent of both parties. 

Sec. 35. No cause (with a few specified exceptions) shall be received 
or entered into any Court of Justice, unless the plaintiff proves, by a certi- 
ficate from the Reconciling Commission, that an arrangement with his 
opponent had been attempted but not obtained. 

Sec. 39. A Commissioner who has labored with unremitted zeal and 
activity for eight years, ** we will distinguish as a worthy man and mem- 
ber of society, conferring on him a suitable rank or other mark of our 
approbation.”’ 

Sec. 40. The Reconciling Commissioners.and the Recorder shall receive 
a reward for their trouble when they effect an amicable adjustment, — 
otherwise nothing. 

DiscrepiITinG ONe’s owN Witness. Whether a party in a cause may 
discredit his own witness, is a question which is not yet clearly determined, 
It is certain that general evilence of bad character is not admissible for 
such a purpose. After producing a witness, the party who calls him may 
not show him to be of such a general bad character as would render him 
of unworthy credit. ‘* This would enable him to destroy the witness if 
he spoke against him, and te make him a good witness if he spoke for 
him, with the means in his hand of destroying his credit if he spoke against 
him.”’ (Bull. N. P. 297.) 

But if a witness state facts adverse to the interest of the party calling 
him, that party may call another witness to disprove those facts, as such 
facts are evidence in the cause; and the discredit of the witness in such 
case is not a direct, but only the incidental or cojlatera] effect produced 
by the opposing testimony. (Bull. N. P. 297; Alexander v. Gibson, 2 
Camp. 556; Richardson v. Allan, 2 Stark. 334; Bradley v. Ricardo, 8 
Bing. 59; Lowe v. Joliffe, 1 Bl. R. 365; Pike v. Badmering, 2 Str. 
1096 a; Friedlander vy. The London Assurance Company, 4 B. & Ad. 
193.) 

The result of this contradiction, as to matters of fact, is to leave the 
whole evidence to the jury, who may adopt such part as appears to them 
worthy of credit. 

The conflict of judicial opinion, however, has arisen with regard to the 
power of a party to contradict his own witness, who has given testimony 
against him, by showing that the witness has formerly made a statement 
inconsistent with that which he now offers to the jury. 

On the trial of Warren Hastings, the opinion of the judges was taken by 
the House of Lords on this point, and it was in these terms: —‘‘ That 
where a witness, produced and examined in a criminal proceeding by a 
prosecutor, disclaims all knowledge of any matter so interrogated, it is not 
competent for such prosecutor to pursue such examination, by proposing 
a question containing the particulars of an answer supposed to have been 
made by such witness before a committee of the House of Commons, or in 
any other place, and by demanding of him whether the particulars so sug- 
gested were not the answers he had so made.”’ (Journ. Dom. Proc., 10th 


April, 1788.) 
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This decision, as Mr. Phillips observes, goes too far; there is express 
authority for a modification of the rule, at least to a certain extent, name- 
ly, to allow a party to propose such a question to the witness, and to re- 
ceive his answer, although, if the answer is unfavorable, it may be held 
to be conclusive. (2 Ph. Ev. 452.) 

There are cases which appear to show that depositions and answers in 
chancery may be used by a party to contradict his own witness; but 
these may be supported upon the ground, that statements made upon oath 
in a judicial proceeding, are of so solemn a nature, that they may fairly 
be adduced to counterbalance subsequent testimony by the same witness, 
upon his oath, in a subsequent judicial proceeding. (See Rex v. Olroyd, 
Russ. & R., C. C. 88; Ewer v. Ambrose, 3 B. & Cr. 749.) They are 
certainly very different from the contradiction of a witness by another wit- 
ness, called by the same party to depose to conversations, and are not 
open to the same objections on the ground of collusion. Evidence, how- 
ever, has been received of such statements. (Bernasconi v. Fairbrother, 
cited in Wright v. Beckett, 1 Man. & R. 414; Dunn v. Asiett, 2 Moo. & 
R. 122.) In Wright v. Beckett, the judges differed in opinion on this 
subject ; and on two other occasions, Parke, B., and Erskine, J., refused 
to receive evidence of such contradictory statements, (Holdsworth v. The 
Mayor of Dartmouth and others, 2 Moo. & R. 153; Rex v. Ball, 8 Car. 
& P. 745; and see Rex v. Farr, ld. 768.) 

With regard to the expediency of admitting such evidence, we refer 
the reader to Mr. Phillips’s works on Evidence, (vol. 2, pp. 450, 463,) 
where the arguments pro and con are clearly and ably stated. ‘The ad- 
missibility of the evidence of the plaintiff and the defendant in a cause, 
would often obviate the necessity of calling a witness, who may prove to 
be hostile to the party by whom he is produced. — London Jurist. 


Joun C, Catnoun’s Letrer.— The following letter from the Hon. 
John C. Calhoun to a student of the Ballston Law School, is one of the 
last private letters of that great man, and therefore possesses interest. 

Wasutnoton, January 20, 1850. 

My Dear B.—Yours of the 10th inst. was duly received. I am happy 
to know that you are so well satisfied with the plan of the institution and 
the advantages you there enjoy for rapid improvement, not only in the 
acquisition of legal knowledge, but in a familiarity with the details of the 
practice, and with the important matter of extempore speaking. 1 regard 
this latter as one of the most essential features of the institution. Could 
I have enjoyed, in my preparatory course, as you say you do, the oppor- 
tunity of ‘drilling every day ’’ in this great art, ** under constant and 
competent instruction,”’ I have no doubt that I should have been, in all 
the practical requisites of success, ten years in advance of what] was 
when I entered the profession. I well remember, when connected with the 
Law School at Litchfield, Conn., the need we all felt of some advantage 
in speaking. And we used often to resort to the woods, far away from 
human hearing, to practise by ourselves this great and important art; but 
it soon tired, and was given up. 
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This constant practice before so Jarge a number of your fellow-students, 
who must of course be critical hearers, if it does nothing more than wear 
away your natural diffidence, and inspire you with self-confidence, must, 
in the end, be exceedingly valuable. I shall never forget the painful, the 
indescribable embarrassment under which I labored in the delivery of my 
**maiden speech,’’ an embarrassment which it required years of practice 
to overcome. Fail not, then, my dear B., to improve your present privi- 
leges. With you now is the spring season of life. You are forming 
habits which you will carry with you tothe grave. Be systematic end 
punctual in the performance of all your duties. And remember that the 
profession you have chosen imposes, as a condition precedent to success, 
the necessity fur constant and arduous labor. In it there is no disguising 
of one’s capacities or merits. The physician’s art is concealed, and by 
flippant technicalities, and an air of professional wisdom, he may produce 
the belief that he is what he is not. The clergyman has time, a choice 
of subjects, and a world of other men’s thoughts to aid him in his prepara- 
tions for the pulpit. But the lawyer, whether in the office, or before a 
court and jury, can assume nothing which he does not pessess. His legal 
opinions are soon to be tested by the severest ordeal, and his powers as an 
advocate must be real, or they will avail him nothing. 

And I would also have you remember, that in your profession you will 
be beset with constant temptations to swerve from the high standard of 
moral integrity. The very obligations of the lawyer to defend his client, 
right or wrong, tend to familiarize him with error, and to blunt his natural 
abhorrence of depravity. And by obligations, I mean such only as would 
lead him to seek the great ends of justice. Beyond this, even though it 
should result in your own aggrandizement, I would not have you put forth 
a single exertion. In the defence of one whom you believe to be guilty, 
proceed no further than is necessary to elicit the truth by an even balance 
of testimony. It is a fearful thing to encourage crime, even though it be 
in the way of professional defence. But I must close. It pleases me 
much to learn that you are so happy, and doing so well. Remember me 
to George, and tell him Nelly sends her compliments. 

Your affectionate friend, 
J.C. CALHOUN, 

Tetecrapuic aND Macnine Poetry. — Mr. Clifford, the Attorney Gen- 
eral of Massachusetts, during his able argument in the Webster case, 
made one or two poetical quotations, which are curiously reported in the 
morning papers. ‘The first was this: 

“Gild sin with gold, it breaks the strongest arm of law ; 
Clothe it with rags, and you may pierce it with a straw.” 
which has the remotest resemblance in the world to certain lines in King 
Lear. 
Then again, Mr. Clifford exclaimed, 
“ Star-eyed Science has then wandered there, 
To bring us only darkness and despair.” 


which bear quite as remote a likeness to a distich in Campbell's ‘ Pleas- 
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ures of Hope,’’ but we will not aver positively that the learned attorney 
or the unlearned telegraph intended the quotation in either case.—™M. Y. 
Evening Post. 

Factors’ Apvances—Avtnuority to Sett. Since publishing the 
ease of Boiceau v. Blake, 2 Law Rep. (N.S.) 642, we have found the 
following English Decision. 

** A factor to whom goods have been consigned generally for sale, and 
who subsequently made advances to his principal on the credit of the 
goods, has no right to sell them contrary to the orders of his principal, on 
the latter neglecting the request to repay the advances, although such sale 
would be a sound exercise of discretion on his part, his authority to sell 
not becoming, by reason of the unpaid advances, irrevocable as an author- 
ity coupled with an interest.’’ Smart v. Sanders, 5 C. B. 985. 


Notices of New Books. 


A Dicest or THe Law or Reat Property. By WitiiaM Cruise, Esq., 
Barrister at Law. Revised and considerably enlarged, by Henry 
Horptey White, FEsq., Barrister at Law, of the Middle Temple. 
Further Revised and Abridged, with Additions and Notes, for the Use 
of American Students, by Simon Greentear, LL. D., Emeritus 
Professor of Law in Harvard University. Boston: Charles C. Little 
and James Brown. 1850. 


WE heartily welcome the second volume of Professor Greenleaf’s 
edition of Cruise. It will prove a valuable addition to the library of 
every American Lawyer. On a former occasion, in noticing the appear- 
ance of the first volume, we took occasion to comment upon the valuable 
services rendered by the Editor in Americanizing this indispensable Digest. 
These services have been even more acceptably performed in preparing 
the second volume. The American Student of the Law of Real Property 
labors under no embarrassment so great as the difficulty of distinguishing 
what is really useful, from what is merely historically interesting. As 
that law is referable to the feudal system, its details, naturally betray 
many characteristics of the chivalrous period. And™“thus it happens 
that every student is in great danger of error in regard to what really 
remains of the original fabric. And we may safely say that there has 
been hitherto no elementary treatise which could be really depended upon 
to obviate this difficulty. Students have therefure been compelled to 
grope along, until by actual practice they have learned that lands may be 
conveyed by an instrument somewhat less complicated and unintelligible 
than a vetus charta feoffamenti, and that *‘fines’’ and **common recoveries” 
are rarely if ever heard of in America. The great service rendered by 
the learned Editor in the preparation of this as well as the preceding 
volume, is in indicating to the student what is and what is not worthy of 
attention and study. 
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Before concluding this notice, we would briefly call attention to the 
contents of the second volume of the American Edition. 

This volume contains the third, fourth and fifth volumes of the Digest. 
Of the third volume, the titkes—Ad»vowson, Tithes, Dignities, are entirely 
omitted. The titles Common, Ways, Offices, Franchises, Rent, Descent, 
Escheat, Prescriplion, are preserved, and are rendered valuable by the 
additions of some most learned and elaborate notes. In particular, we 
would call attention to the notes under the title Franchise, in which a sub- 
ject of great difficulty has been discussed with extreme care, and the 
‘‘exact mean’’ seems to have been attained. The titles Common, Ways, 
and Rents, are also illustrated with very learned notes. The fourth volume 
of the Digest, containing but the single title ‘‘ Deed,’’ is unanimously ad- 
mitted to be of great practical value, and to this Professor Greenleaf has 
devoted great attention. His extensive and exact learning may be noticed 
throughout. The requisite formalities attending the execution and regis- 
tration of deeds, and all the practical details connected with instruments 
of conveyance, which can be found nowhere else, are most fully set forth 
in elaborate notes. In fact, this title, with its accretions, is sufficient to 
recommend the work, and to make it indispensable to every practising 
lawyer. ‘The remaining volume (the seventh) is limited in the American 
edition to the titles of Private Act and King’s Grant, both of great im- 
portance. Under the former title, the editor has added from Mr. White's 
English Edition the standing orders of the British House of Lords, upon 
the subject of Private Bills, which we think might be advantageously 
studied by American legislators. The subject of King’s Grant, however 
unwelcome the name may be to our republican ears, is nevertheless valu- 
able, for the incidents to the prerogative of sovereignty are the same, 
whether that sovereignty be vested ina monarch or in the people. Under 
this title, also, the notes of Professor Greenleaf are very valuable. 


Reports of Cases ARGUED AND DETERMINED IN THE Supreme JupiciaL 
Court or Mass. By Lutuer S. Cusuine. Vol. I. Boston: Charles 
C. Little and James Brown. 1850. 

The accession of a new Reporter constitutes a professional epoch. 
With Cushing’s Reports, we commence the fourth series of Massachu- 
setts Reports. For, although the first series styled par excellence ** Mas- 
sachusetis Repogs,”’ is really the work of two reporters, still by the use 
of the same name, their identity has got to be generally assumed. It has 
been regretted by many that the original name of ‘* Massachusetts ’’ was 
not retained, so that now instead of welcoming the ‘* Ist Cushing’s Re- 
ports,”’ we should announce the ** 54 Massachusetts Reports.’’ Not that 
any one grudges to the learned reporters the prominence which is secured 
to their names, but that they think some deference should be paid to sym- 
metry and good order. 

The present volume does credit to the new reporter. It is neatly and 
accurately prepared. The marginal notes are very copious, and the argu- 
ments of counsel are generally fully reported. We have been enabled, by 
the kindness of the reporter, to give our readers, from time to time, some 














ww 


Aw 





Notices of New Books. 107 


abstracts of the cases which appear in this volume. We, therefore, shall 
not particularly allude to them. ‘There are one or two others, which we 
have not noticed, which are of interest to the profession, both in and out 
of Massachusetts. Thus, in Potter v. Ware, (p. 519,) the questio verata 
about a lawyer’s right to testify in his own case is fully discussed, and 
decided affirmatively. In Carey v. Berk, R: R. Co. (p. 475,) the Court 
hold that an action on the case cannot be maintained by a widow whose 
husband has been killed on a railroad; or by a father, whose child has 
been killed in a similar way, to recover damages. We notice, by the 
Western Law Journal, that this point has been otherwise decided in New 
Orleans ; we are at a loss to know on what grounds. In Canning v. 
Williamstown, a very subtle distinction is taken, which is thus expressed 
inthe marginal note : —‘* The damages recoverable against a town, under 
the Rev. Sts. c. 25, § 22, are for an injury to the person or property only, 
and not merely on account of a risk or peril, which causes fright and 
mental suffering ; but, where an actual injury to the person is sustained, 
however small, which causes mental suffering, that suffering is a part of 
the injury, for which the town is liable in damages.”’ 


Unitep Srares Dicest; being a Digest of Decisions of the Courts of 
Common Law, Equity and Admiralty in the United States. By Joun 
Puetrs Putnam, of the Boston Bar. Vol. II. Annual Digest for 1848. 
Boston: Charles C. Little and James Brown. 1850. 


This is the second volume of the annual series. It well sustains the 
reputation of the previous volume, and is very. full and accurate. The 
cases are digested from the following volumes of reports, viz: 6 Howard 
(U. 8S.) Reports; 19 Vermont; 11 Metcalf (Mass.); 18 Connecticut; 11 
Paige (Equity, N. Y.); 1 Barbour (N. Y.); 2 and 3 Sandford (Eq. 
N. Y.); 3 Denio (N. Y.); 5, 6, and 7 Barr (Penn.); 4 Iredell (Eq. 
N.C.) ; 2 Richardson (Eq. 8. C.); 1 Strobhart (Eq. S. C ); 3 Kelly 
(Geo.) ; 11 Alabama; 9 and 10 Smedes and Marshall ( Miss.) ; 7 Humph- 
rey (Tenn.); 6 and 7 B. Monroe (K’y.) ; 9 and 10 Missouri; 4 Gilman 
(Illinois) ; 16 Ohio, and 1 Morris (lowa.) 


Equity Precepents. Supplementary to Mr. Justice Story’s Treatise on 
Equity Pleadings. By Georce Ticknor Curtis, Counsellor at Law. 
Boston : Charles C. Little and James Brown. 1850. 


This work, as appears by the preface, is intended foruse in connection 
with Story’s Equity Pleadings. Itcontains a valuable collection of forms, 
and will, undoubtedly, be of great practical value to every equity pleader. 
It is very complete, and exhibits unequivocal signs of great care in its pre- 
paration. 


Tue American ApmiraLty, ITs Jurispicrion anp Practice, WITH 
Practicat Forms ayp Directions. By Erastus C. Benepicr. “ The 
worst civil code would be one which should be intended for all nations 
indiscriminately. ‘The worst maritime code, one which should be dic- 
tated by the separate interests, and influenced by the peculiar manners 
of only one people.”” New York: Banks, Gould, & Co., Law Book- 
sellers. Albany: Gould, Banks, & Gould, 104 State Street. 1850. 
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Insolvents in Massachusetts. 





This is a very valuable and complete history of the admiralty juris- 
diction in the United States, to which are added a selection of leading 


cases, and a very useful cullection of practical forms. 


It supplies a defi- 


ciency, long felt to be serious, and must undoubtedly be well received by 


the profession. 


We hope to be able to recur to it again. 


Tne Law Srvupent, orn Guipes To THe Stupy or THE Law IN ITs Priv- 


CIPLES. 


By Joun AnrHon. 
Appleton & Co., 200 Broadway. 


New York: D. 
George S. Appleton, 168 Chestnut Street. 


This is a most interesting and philosophic work. 
theses, each illustrated by a practical case. 


M.DCCC.L. 


Rerum Cognoscere Causas. — Virgil. 
Philadelphia : 


It contains a series of 


It is marked throughout by 


the elevation of mind and pure classic taste of its distinguished author. 
No law student can read it without profit and pleasure. 


Xnsolvents in fWlassachusetts. 





Name of Insolvent, 





Anderson, William 3. 
Armold, Nathan 
Barnard, Willian 
Beebvoak, Joun 
Cadwell, Jonathan W. 
Coggeshall, Henry W 
Colburn, Calvin 
Cook, William C. 


Cushman, Holmes, et al. 


Currier, Josiah H. 
Dike, Edward R. 
Dodd, Jonatvan M. 
Eastman, James 
Evans, George E. 
Fales, b. Copeland 
Finneran, John 
Foster, Samuel B. 
Goodhue, William P, 
Grames, Elbridge G. 
Hewett, Josiai G. 
Hichborn, Georse R, 
Hill, Daniel, Jr. 
Hood, Witham H, 
Howe, Alvin 

Hunt, Joel 
Hutchins, James 
Kelsey, Join B. 
Lerned, Augustus 
Lester, Albeit G. 
Lynes, E. G. 

Mason, Joseph L. 
Nash, Charles W. 
Pecker, John, 2d. 
Perham, Josiah 
Sawin, John 

Slate, Join «. 
Stebbins, t-mery 
Stiles, Elijah 
Stocking, Alexander 
Tolman, Albert 
Wallis, Joseph 
Whitiord, Seth 
Wing, Ezra 
Winslow, Thomas Hi, 
Woods, Darwin 


| Residence. 


| Hoston, 
Sutton, 
Franklin, 
West Cambridge, 
Monson, 
‘Taunton, 
Worcester, 

well, 
Charlestown, 
| Lawrence, 





’ 
[Springtiold, 
Plymouth, 
Foxton, 
Fall River, 
Roxbury, 
Charlestown, 
Cambridge, 
Worcester, 
Brighton, 
So. Scituate, 
Dighton, 
Bernardstown, 
W inchendon, 
Lawrence, 
|Newburyport, 
Charlestown, 
Webster, 
Somerville, 
Boston, 
| Boston, 
|Holyoke, 
Boston, 
|Greentield, 
iSpringtield, 
[Springfield, 
Bextord, 
Worcester, 
Belchertown, 
|Sulem, 
‘Bedford, 
| Newton, 
j South Hadley, 
_ \shburnham, 





| 


Commencement of] 
Proceedings. 


April 
“ 


“ 


1, 
20, 


John M. Williams, 
Henry Chapin. 
Frances Hilliard. 
Asa F Lawrence. 
George B Morris. 
| David Perkins. 

| Henry Chapin. 

| Asa F Lawrence. 
Asa F. Lawrence. 
J. G. Kins, 

J.G King. 

John M. Williams. 
Geo. B. Morris. 
Welcome Young. 
Franeis Hilliard, 
David Perkins. 
Francis Hillard. 
Asa F. Lawrence. 
Asa F. Lawrence. 
|Heory Chapin. 

|} Asa F. Lawrence. 
|Weleome Young. 
David Perkins. 

i. W, Atvord. 
Henry Chapia, 

|J. G. King. 

\J.G Kong. 

| Asa F. Lawrence. 
| Henry Chap in. 
jJohn M. Willams. 
John M, Williams. 
\Juho M. Williams. 
Geo. B. Morris. 
Joon M. Williams. 
D. W. Alvord. 
Geo B. Morris. 
Geo B. Mortis. 
J.G_ King. 

Henry Chapin. 
Myron Lawrence. 
J.G King. 

| Asa F. Lawrence. 
| Asa F. Lawrence. 
|Myron Lawrence. 
Henry Chapin, 











Name of Commissioner. 








